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A.  DELHI HIGH COURT DECISIONS
1. [bookmark: D01]ERNST & YOUNG U.S. LLP V. CIT (INTERNATIONAL TAXATION)-1: 2026: DHC:5138-DB: Dated 18.06.2026:

HEADNOTE
Income-tax Act, 1961 — Section 9(1)(vii) — India-USA DTAA — Article 12 — Secondment of employees — Cost-to-cost reimbursement — Fees for Included Services/Fees for Technical Services — “Make available” test — Held, taxable.

SUMMARY:
The assessee, Ernst & Young U.S. LLP (EY US), a US-based LLP belonging to the EY network, had seconded personnel to EY India entities. The Indian entities reimbursed EY US the salary and related costs of the seconded employees on an actual cost-to-cost basis, without any markup. The Assessing Officer treated such reimbursements as Fees for Technical Services (FTS) under Section 9(1)(vii) and Article 12 of the India-USA DTAA. The ITAT, however, held that the secondees were employees of the Indian entities and that the reimbursements were merely cost-to-cost reimbursements, not FTS. 
The Delhi High Court set aside the ITAT's orders. The fact that the reimbursement was made on a cost-to-cost basis and without markup does not, by itself, prevent the receipt from being characterised as FTS. The relevant enquiry is the nature of the services and whether technical knowledge, skill, experience or know-how was “made available” to the Indian recipient. 
The Court found that the secondees were involved in implementing EY group policies, processes and quality standards in India and that training was also imparted. This resulted in transfer of technical knowledge, skill, experience and know-how to the Indian entities. Accordingly, the “make available” test was satisfied.

RELEVANT PARAGRAPHS:

67.In the case in hand, we have already noted the terms of the deputation agreement in paragraph 28 above. It is clear that the secondees were working in EY India entities, during the period of assignment. On such assignment, the secondees continued to maintain their lien with the assessee. In fact the secondees are entitled to all available benefits including social security from their employer, that is, the assessee herein. This makes the assignment of the secondees, akin to a deputation from the assessee to EY India entities, to enable the secondees use their expertise of technical knowledge/ know how and make available the same to EY India entities, for the Indian entities to then use the same for their working in future. In fact, the agreement between the assessee and EY India entities is described as 
deputation agreement as different from a letter of appointment or transfer. 
During deputation, the employee continues to maintain on their employment lien with the leading entity (assessee herein), unless a secondee is absorbed in the foreign entity (EY India entities).Additionally, EY India entities could not have terminated the services of the secondees, and they only have the right to undertake legal or disciplinary action against misconduct, fraud, willful negligence or any illegal action of any international assignee and terminate the secondment, prior to the agreed period and relieve them from EY India entities to enable them join EY US. This goes to show that the secondees never ceased to be the employees of EY US and that EY US retains an overarching control over them. 
68. Suffice it to state, the facts in the case before us are similar to that in Centrica India Offshore Pvt. Ltd. (supra). As such, the findings of the coordinate Bench of this Court in the said case are squarely applicable to the case in hand. We have been informed that the judgment in Centrica India Offshore Pvt. Ltd. (supra) has been upheld by the Supreme Court in Special Leave to Appeal (C) No.22295/2014 vide order dated 10.10.2024. 

69.Though the facts in Centrica India Offshore Pvt. Ltd. (supra), are considerably similar to that of the present case, the ITAT has made no reference to it in the impugned orders, while examining the nature of the services of the assessee. We find that as regards the nature of services, the ITAT in the impugned order passed in ITA No.424/2025, inter alia, held as under:- 
“16. The statement of work, scope of services as per the agreement is examined. It refers to the assessee was approached by the client to contribute with the implementation of software for meeting the business requirements which has been evaluated by the party to the agreement for its client. While doing so, the assessee will have responsibility of oversight, delivery and training services pertaining to organizational change management. The assessee shall provide resources for project management, organizational change management and training, business work streaming, technical infrastructure and data conversion. The assessee was supposed to provide input and feedback to the clients with regard to the performance o f the services. As per the details given at paper book page 84 to 91 , the nature of the services rendered consists of expatriate tax services, TP documentation, tax services & advisory, talent management & leadership development, merger & amalgamation advisory services, HR performance improvement services, technology implementation support, valuation of tangibles for purpose of purchase consideration, payroll services, SAP implementation, customer relationship & billing. 
xxxx xxxx xxxx
25. We have also examined the qualifications of the engagement partners and principal responsible for engagement, we find that these consultants are having qualifications in business management, business administration, master of science and doctorate in economics or maths, commerce &finance. 
xxxx xxxx xxxx
27. The assessee has given the party wise breakup of services rendered to India based clients from USA at page no.161 to 165 of the paper book which was to the tune of Rs.65.20 Cr. which includes E&Y LLP, SR Batliboi & Company LLP, Honeywell International Inc. The details of the services extended have already been discussed at length above. On going through the services, we find that they cannot be said to be meeting the requirement of “make available” technical knowledge, experience, skill, know-how, or processes, or consist of the development and transfer of a technical plan or technical design” clause under Article 12(4)(b) of DTAA. Further, we have gone through the Article 12(5)(e) which states that the FIS does not include the amounts paid to an employee of the person making the payments or to any individual or firm of individuals (other than a company) for professional services as defined in Article 15 (Independent Personal Services).” 
(emphasis supplied) 

70.Having examined the impugned orders of the ITAT, we find that apart from stating that, ongoing through the services, it was found that they do not meet the requirement of ‘make-available’, the ITAT has not given any cogent reasoning for it to deviate from the decision taken by the AO and the DRP. Applying the principles laid down in Centrica India Offshore Pvt. Ltd. (supra), we must uphold the findings of the DRP and the AO. It is important to note that the ITAT in the impugned orders, has made no reference to the binding precedent of this Court in Centrica India Offshore Pvt. Ltd. (supra), save for references made in other decisions which were cited by the ITAT. In that sense, the impugned orders of the ITAT are per incuriam and perverse.

71.We must also state that though Mr. Ganesh has referred to the decisions in the cases of Bio-Rad Laboratories (Singapore) Pte Ltd (supra) RELX Inc. (supra), Aecom Technical Services Inc. (supra), all these also do not refer to the judgment of this Court in Centrica India Offshore Pvt. Ltd. (supra). 

72.Mr. Ganesh also relied upon the decision of this Court in the case of Boeing India Pvt Limited (supra) to contend that the reliance placed by Mr. Rai on the judgment of Centrica India Offshore Pvt. Ltd. (supra) has been distinguished therein by stating that the ITAT therein had returned a finding that the real employer of the seconded employees continues to be the Indian entity and not the overseas entity. He has attempted to differentiate the judgment in the case of Centrica India Offshore Pvt. Ltd. (supra) by stating that the foreign entity therein was rendering services to the Indian entity and the payments made by the Indian entity therein is nothing but a compensation or service charge paid to the foreign entity by the Indian entity; whereas in the facts of the case at hand, it is clear from the findings of the Tribunal that the payments made to EY US by the EY India entities is nothing but a cost to cost reimbursement of the amount paid by EY US for and on behalf of EY India entities. 

73. These judgments have no applicability in the case at hand, given our clear finding that the secondees in the present case continue to be employees of the overseas entity, i.e. EY US and satisfy the ‘make available’ test as they transfer techniques and skills required for the operation of business, i.e., soft intellectual property [Reference: Centrica India Offshore Pvt. Ltd. (supra)]. 
………

79. The AO, in the assessment order pertaining to AY 2020-21dated 30.05.2023, after examining the scope of the deputation agreement and the scope of the work, returned a finding of fact that the services of the assessee are technical and in the nature of consultancy. As seen from the above, the ITAT in the orders for AY 2020-21 and AY 2021-22, has set aside the conclusion of the AO by stating that the “make available” test is not satisfied and further that the definition of “professional services” given in Article 15(2) is inclusive and not exhaustive, and the same cannot be circumscribed by including only those people belonging to any governing professional body. 

80. In effect, the conclusion of the ITAT is based on two aspects: 
(i) The services provided by the assessee do not satisfy the “make available” test; 
(ii) The services of the assessee would fall under the ambit of professional services as defined in Article 15(2) of the DTAA. 

81. Insofar as the issue of “make available” test is concerned, we note that the AO, in the assessment order dated 30.05.2023 for AY 2020-21, relevant part of which we have already reproduced in paragraph 50 of this order, had examined in detail the engagement letter of the services and their scope of including the provision for training to be rendered by EY US to the customer. The AO had also noted that training is to be imparted by EY US employees to the end-customer. In paragraph 50 of this order, we have already held that in terms of engagement letter, there is a transfer of technical knowledge, skill and experience in the provision of services by EY US to EY India entities. Similar is the case for provision of services rendered by the employees of EY US, for Indian clients, in and from the USA. The AO having given a detailed finding of fact after due examination of the engagement letter and the scope of services, the ITAT could not have set aside the said finding without sufficient reason. No justification has been provided by the ITAT to demonstrate why the reasons given in the assessment order by the AO are perverse and warranted interference. 
82. Insofar as the second aspect is concerned, the ITAT held that the definition of “professional services” is inclusive and contemplates services other than those specifically mentioned in Article 15(2). However, it is to be noted that the ITAT has not delineated the actual services provided by the assessee to its Indian clients or discussed whether such services could be included in the definition. It merely noted the qualifications of the employees of the assessee and held that they would come within the ambit of the definition of professional services provided under Article 15(2). The merit and effect of the finding of fact by the AO that the services are in the nature of technical services and consultancy have neither been discussed nor distinguished by the ITAT. 
83. More importantly, we find that a crucial aspect has been overlooked by the ITAT, inasmuch as, the AO, while calculating the receipts from the Indian clients taxable as FTS, has already given the benefit of Article 12(5)(e) to certain services provided by the assessee. In the assessment order for AY 2020-21, the assessee had claimed exemption for receipts from Indian clients for services performed in and from the USA amounted to Rs.103,63,94,946/-. However, in the DAO, the AO had made an addition of only Rs.29,89,50,386/- as receipts to be taxed as FTS. Therefore, the remaining amount was exempt from tax under Article 12 of the DTAA on account of professional services. The DRP noting this, (vide paragraph 4.3.7 of the directions for AY 2020-21, reproduced in paragraph 75 above) directed the AO to spell out the breakup of the receipts claimed as exempt from professional services in the final order, so as to clearly distinguish the receipts from professional services as against those categorised as FTS. 

85.Presumably, this means that for the professional services carried out by the assessee, the benefit under Article 12(5)(e) was allowed by the AO. What remained were the services which squarely fell outside the definition of “professional services” as provided by Article 15(2). This aspect should have been considered by the ITAT, before returning a blanket finding that all services of the assessee fall within Article 12(5)(e) of the DTAA. Another issue which also ought to have been examined by the ITAT is the nature and scope of services, which remained and were retained by the AO as chargeable after the deductions were made under Article 12 of the DTAA, e.g. the amount being Rs.29,89,50,386/-. The ITAT ought to have examined the key differences regarding the services which have been charged as FTS in contrast to the nature of services which were found to be exempted. Having not done so, the order of the ITAT needs to be set aside. 

2. [bookmark: D02]M/S RAUNAQ INTERNATIONAL LTD. VERSUS COMMISSIONER OF INCOME TAX IN [2026: DHC:4428-DB] DATED 14.05.2026:
SECTION 37(1) – BUSINESS EXPENDITURE – AD HOC DISALLOWANCE OF TELEPHONE AND CAR EXPENSES ON THE GROUND OF PERSONAL USE – AY 2000-01 – A COMPANY, THOUGH A SEPARATE LEGAL PERSON, CANNOT INCUR EXPENDITURE OF A “PERSONAL” NATURE IN THE SAME MANNER AS AN INDIVIDUAL – WHERE CARS AND TELEPHONE FACILITIES ARE PROVIDED TO DIRECTORS OR EMPLOYEES WITH THE AUTHORISATION OF THE COMPANY, SUCH FACILITIES FORM PART OF THEIR REMUNERATION OR COST TO COMPANY AND HAVE A NEXUS WITH THE COMPANY’S BUSINESS – NO DISALLOWANCE CAN BE MADE MERELY BECAUSE THE VEHICLES OR TELEPHONES MAY ALSO HAVE BEEN USED BY DIRECTORS OR EMPLOYEES FOR PERSONAL PURPOSES – DISALLOWANCE IS PERMISSIBLE ONLY UPON A SPECIFIC FINDING THAT THE EXPENDITURE HAD NO NEXUS WITH THE BUSINESS OF THE COMPANY. FURTHER HELD THAT A COMPANY IS NOT REQUIRED TO MAINTAIN A LOGBOOK TO ENABLE THE ASSESSING OFFICER TO SEGREGATE THE PERSONAL AND OFFICIAL JOURNEYS OF ITS DIRECTORS OR EMPLOYEES. THE TRIBUNAL IS ALSO REQUIRED TO MAINTAIN CONSISTENCY WITH ITS DECISIONS FOR EARLIER ASSESSMENT YEARS UNLESS THERE IS A STRIKING OR MATERIAL CHANGE IN THE FACTS.
Relevant Facts:
The assessee-company incurred expenditure on the use of motor cars and telephones. The Assessing Officer disallowed one-sixth of the expenditure on an ad hoc basis, treating the same as being attributable to personal use, principally on the ground that the assessee had not maintained logbooks in respect of the cars and had not furnished complete details of the telephone expenditure.
The assessee contended that identical disallowances made for AYs 1995-96 to 1999-2000 had been deleted by the CIT(A), and the orders of the CIT(A) had been affirmed by the Tribunal. There being no material difference in the facts, the Tribunal was required to follow the principle of consistency. However, the Tribunal upheld the disallowance by relying upon the decision of the Hon’ble Supreme Court in Standard Chartered Bank v. Directorate of Enforcement, wherein it had been observed that a company is a separate legal person.
The Hon’ble High Court held that the Tribunal ought to have maintained consistency with its decisions for the earlier years in the absence of any striking change in the facts. The decision in Standard Chartered Bank merely recognised a company as a separate legal person and did not support the proposition that expenditure incurred by a company could be disallowed as its personal expenditure.
The Hon’ble High Court observed that, although an element of personal use may arise where a car or telephone is used by an individual assessee, a company cannot have personal expenses in that sense. Where the company provides or reimburses car and telephone facilities to its directors or employees, such expenditure forms part of the overall remuneration package or cost to company and is incurred for the purposes of its business.
It was further held that the company was not required to maintain logbooks for the purpose of enabling the Assessing Officer to dissect which journey undertaken by a director or employee was personal and which was connected with the affairs of the company. Even where personal use of the company’s car was authorised, the same constituted a facility provided to the employee and formed part of the cost to company.
Accordingly, in the absence of any finding that the expenditure had no nexus with the business of the assessee-company, the ad hoc disallowance of one-sixth of the telephone and car expenses was held to be unsustainable. The order of the Tribunal was set aside and the issue was decided in favour of the assessee.

Relevant Paragraphs:

“9. Heard learned counsel for the parties. It is not in dispute that the addition of this nature made in the assessment orders of AY 1995-96 to AY 1999-2000, had been set aside by the Commissioner of Income Tax (Appeals) and orders of the first appellate authorities had been affirmed by the Tribunal. 

10. Such being the position, according to us, the Tribunal ought to have maintained consistency, unless there was a striking change in the facts. On perusal of the impugned order dated 07.10.2005 passed by the Tribunal, we find that the only new thing which had come to the notice or knowledge of the Tribunal was, the judgement of Hon’ble the Supreme Court in the case of Standard Chartered Bank (supra). 

11. According to us, nothing can be deduced, so far as the moot question of disallowance of the expenses in question are concerned. 

12. It is true that a company is a separate legal person, but simply because a company can be said or considered to be a person, it does not necessarily mean that its expenses are required to be disallowed for being personal in nature. 

13. An Assessing Officer can be justified in disallowing a part of the expenditure treating them to be of personal nature in the case of an individual assessee, because when an individual uses his car or telephone, there is found to be an element of personal use but in case of a company, despite being a person, there cannot be any personal expenses of a company. 

14. Even if expenses are borne by the company are reimbursed to the employees or even Directors, it will be treated to be a part of the complete package given to those employees, as a need of company’s business. Therefore, such expenses duly approved by the Competent Authority are required to be allowed in toto. Because, until the concept of fringe benefits was introduced, every penny spent by a company, or amount spent by the employees (subject ofcourse to the limits prescribed in the Companies Act or other laws) was allowable. 

15. The Tribunal has, therefore, erred, in understanding the true import of the concept of a company being a person. Disallowance can be made only in the event when there is a finding that the amount spent was of personal nature, having no nexus with company’s business. 

16. So far as the findings recorded by the Assessing Officer are concerned, the same is cursory. In case, a company’s car is provided to the Directors or the employees, the company is not required to maintain a log book nor is the Assessing Officer supposed to go into the log book and dissect, which journey was of employee’s personal nature and which was for the affairs of the company. 

17. If the company authorizes the employees to use the car for personal use, then it is a facility provided to such employee and all such expenses are treated as CTC (Cost to Company). 

18. Similar is the position, when it comes to telephone expenses. We are, therefore, of the considered opinion that the Tribunal has erred in upholding the disallowance of 1/6th of the telephone expenses and car expenses. 

19. The appeal is, therefore, allowed. Impugned order passed by the Tribunal dated 07.10.2005 is set aside. The question is answered in favour of the appellant-assessee.

3. [bookmark: D03]PRINCIPAL COMMISSIONER OF INCOME TAX CENTRAL-II V. GLOBE CAPITAL MARKET LIMITED: 2026: DHC:3051-DB: Dated 07.04.2026:
HEADNOTE
INCOME-TAX ACT, 1961 — SECTION 56(2)(X) — RULE 11UA — BUY-BACK OF OWN SHARES BY COMPANY — DIFFERENCE BETWEEN FAIR MARKET VALUE AND BUY-BACK PRICE — WHETHER TAXABLE AS DEEMED INCOME — HELD, NO.
COMPANIES ACT, 2013- SECTION 68 -COMPANY PURCHASING ITS OWN SHARES PURSUANT TO A STATUTORY BUY-BACK-SHARES BOUGHT BACK ARE REQUIRED TO BE EXTINGUISHED- REPRESENTS REDUCTION IN SHARE CAPITAL-NOT ACQUISITION.
SUMMARY:
Where the assessee-company, Globe Capital Market Ltd., bought back 28,62,500 of its own equity shares at ₹313.40 per share, while the Assessing Officer determined their fair market value under Rule 11UA at ₹370.46 per share, the AO treated the difference of ₹57.06 per share, aggregating to ₹16,33,34,250, as taxable income under Section 56(2)(x). The CIT(A) deleted the addition, holding that the transaction was not an ordinary purchase of shares but a buy-back of the company's own shares, amounting to reduction of share capital rather than acquisition of a capital asset. The ITAT affirmed the deletion. The Revenue argued before the Delhi High Court that the definition of "property" in Section 56(2)(x) includes shares and securities and does not expressly distinguish between shares of the assessee-company and shares of another company. Therefore, according to the Revenue, purchasing its own shares below FMV attracted Section 56(2)(x). The Court observed that once the shares are bought back and extinguished, the very property which the AO claimed had been acquired at a discount ceases to exist in the hands of the company. Accordingly, the premise for invoking Section 56(2)(x)—acquisition of property for inadequate consideration—is absent.

RELEVANT PARAGRAPHS:
“23. Section 68 of the Companies Act is the fountain head under which a company can purchase its own share and…….
24. But for Section 68 of Companies Act and the procedure provided thereunder, there is no way can a company buy its own shares. Because buying of own shares is otherwise alien to concept of corporate entity and the provisions of the Companies Act. Securities or shares of a Company can, in a given case be a property in the hands of a Corporate entity but for the issuing company, it is a certificate issued to its members in lieu of the contribution they have made towards the capital or for subscribing to the shares. Buy-back of shares essentially means reduction of capital of the company, which otherwise is impermissible, if recourse to Section 68 of the Companies Act is not taken.
25. One has to bear in mind that sub-section (vii) of section 68 of the Companies Act mandates that after the completion of the buy-back under this Section, the company shall extinguish and physically destroy the shares or security so bought back.
26. In other words, section 68 of the Companies Act in so many words expresses that the buy-back of share is reduction of the share capital. There can be no doubt that as per sub-section (vii), the respondent-company must have mutilated or destroyed the shares or so-called property which the AO has sought to tax.
27. A person cannot be taxed for so-called deemed profit from the property (shares) which accrues to it consequent to destruction of the very same property. Because, once the shares are bought back, the purported property extinguishes or vanishes. Hence, the very hypothesis that the respondent-company had acquired an asset at lesser rate than the fair market value has no legs to stand on. Buy-back of its own shares is antitheses to buying an asset.
28. The interpretation which Mr. Agrawal seeks to give to Section 56(2)(x) of the Act of 1961 at first blush appears to be attractive, but if the same is tested on the anvil of principles of Companies Act, common prudence and provisions of Income Tax Act, the same turns out to be holding no water.

4. [bookmark: D04]AABID ALI KHAN VERSUS THE ASSISTANT COMMISSIONER OF INCOME TAX [2026: DHC:3388-DB] DATED 08.04.2026:
SECTION 69A – UNEXPLAINED CASH – ADDITION CANNOT EXCEED THE AMOUNT ACTUALLY SEIZED MERELY ON THE BASIS OF AN EXPLANATION WHICH HAS ITSELF BEEN REJECTED BY THE ASSESSING OFFICER – AY 2017-18 – WHERE CASH OF RS. 68,47,000/- WAS SEIZED FROM PERSONS WHO ADMITTED THAT THE SAME BELONGED TO THE ASSESSEE, ADDITION TO THAT EXTENT WAS JUSTIFIED SINCE THE ASSESSEE FAILED TO SATISFACTORILY ESTABLISH THE SOURCE THEREOF – HOWEVER, THE ASSESSING OFFICER, HAVING REJECTED THE ASSESSEE’S EXPLANATION THAT A SUM OF RS. 80,42,100/- HAD BEEN COLLECTED FROM SEVENTEEN PERSONS, COULD NOT RELY UPON THE VERY SAME EXPLANATION TO MAKE ADDITION OF RS. 80,42,100/- – THE ASSESSING OFFICER CANNOT REJECT ONE PART OF THE ASSESSEE’S VERSION AND ACCEPT ANOTHER PART IN THE ABSENCE OF ANY INDEPENDENT INCRIMINATING MATERIAL – CONSEQUENTLY, THE ADDITION WAS RESTRICTED TO THE ACTUAL CASH SEIZED OF RS. 68,47,000/-. FURTHER HELD THAT WHERE THE ASSESSEE FAILS TO DISCHARGE THE INITIAL ONUS OF ESTABLISHING THE GENUINENESS AND SOURCE OF THE CASH, THE ASSESSING OFFICER IS NOT OBLIGED TO ISSUE SUMMONS UNDER SECTION 131 OR UNDERTAKE FURTHER VERIFICATION OF THE AFFIDAVITS AND BANK ACCOUNTS FURNISHED BY THE ASSESSEE.

Relevant Facts:
The assessee’s case for AY 2017-18 arose from the interception of a bus by the police authorities on 07.03.2017, during which cash amounting to Rs. 68,47,000/- was seized from certain persons. The persons carrying the cash stated that the same belonged to the assessee and had initially been taken from Delhi to Lucknow for purchasing a property, but was being brought back as the proposed transaction had not materialised.

During the enquiry, the assessee also accepted that the cash belonged to him and claimed that he had collected an aggregate amount of Rs. 80,42,100/- from seventeen persons, including his family members, friends and Muthoot Finance Ltd., for collectively purchasing the property. In support of his explanation, the assessee furnished affidavits, bank statements of the alleged contributors and documents relating to gold loans.

The Assessing Officer rejected the explanation regarding collection of money from the seventeen persons, observing that the cash withdrawals reflected in their bank accounts were spread over several months, did not properly correspond with the amounts mentioned in the affidavits and there was no satisfactory explanation as to why the transactions were conducted entirely in cash despite the contributors and the assessee having bank accounts. The Assessing Officer accordingly treated the entire amount of Rs. 80,42,100/- as unexplained money under Section 69A, although only Rs. 68,47,000/- had actually been seized.

The CIT(A) sustained the addition under Section 69A and the ITAT also dismissed the assessee’s appeal, holding that the assessee had failed to discharge the initial onus of satisfactorily explaining the source of the cash and, therefore, the Assessing Officer was not required to issue summons under Section 131 to the alleged contributors or conduct further enquiries into their affidavits.

The Hon’ble High Court upheld the finding that the assessee had failed to satisfactorily establish the source of the seized cash. It observed that the alleged withdrawals by the contributors extended from April 2016 to February 2017, whereas the cash was seized only on 07.03.2017, and that the documentary evidence did not fully correspond with the explanation furnished by the assessee. Therefore, the Assessing Officer was justified in treating the seized amount of Rs. 68,47,000/- as unexplained money.

However, the Hon’ble High Court held that the addition could not have been made for Rs. 80,42,100/-. Once the Assessing Officer had rejected the assessee’s claim that Rs. 80,42,100/- had been collected from seventeen persons, he could not simultaneously adopt that very figure for making the addition. In the absence of any other incriminating material establishing the possession of Rs. 80,42,100/-, the addition was required to be confined to the cash actually seized, namely Rs. 68,47,000/-. The addition was accordingly reduced from Rs. 80,42,100/- to Rs. 68,47,000/-.

Relevant Paras:

“24. We have carefully considered the submissions. True it is that this court can entertain an appeal, only if the case involves a substantial question of law. But by now it has been well settled that if there is patent illegality on the face of it, the appellate court can interfere on the factual findings also, in case the same are perverse. Therefore, while hearing the appeal under Section 260A of the Act, this court has a limited window to look into the facts. We may refer to Vijay Kumar Talwar v. Commissioner of Income tax, New Delhi (2011) 196 Taxman 136 (SC) in which Supreme Court of India has held that a finding of fact may give rise to a substantial question of law in the event of findings are based on no evidence or while arriving at the said finding, relevant admissible evidence has not been taken into consideration.

25. Having said so, now we proceed to take up the other issues raised by learned counsel for the appellant. The first grievance is that when the affidavits and statement of bank accounts of seventeen persons were furnished to the Assessing Officer, he was required to issue notices under Section 131 of the Act to verify the truthfulness of those evidences. It is argued that by submitting the affidavits and the statement of bank accounts, the appellant had shown the source of the money. 
26. Learned counsel for the appellant argued that the relevant entries have been highlighted in the statement of bank accounts of those seventeen persons, which shows how the money was collected in accordance with prevalent Muslim practices.
 
27. The appellant has placed on record Annexure P-4, which is a chart showing the names of lenders who had give the money to the appellant, after withdrawing the amounts from their bank accounts. A bare look at this chart itself shows that the cash withdrawals span a long period from April 2016 to February 2017. Furthermore, a cursory look at the statements is enough to hold that the amount of cash withdrawals is actually much less than as claimed by the appellant and therefore, does not match with the claims made in the affidavits. 

28. This is the reason that Assessing Officer has specifically mentioned that the appellant did not give details as on which date, the cash withdrawals were made. Further there is no reason to unsettle the reasoning of the Assessing Officer and so also of CIT (A) and ITAT that since the appellant as well as these contributors had their own bank accounts, there was no reason for them to take out money in cash and then hand over the same to the appellant. Hence, we agree with the finding of the ITAT that the appellant was unable to discharge the initial onus sufficiently and therefore, there was no reason for the Assessing Officer to proceed in the direction of verification of the claims in the affidavits.
 
29. Another important aspect of the matter is that allegedly money for the deal was withdrawn from the banks by said seventeen lenders during the period from April 2016 till February 2017 from time to time whereas the cash was seized on 07.03.2017. As per the appellant, those seventeen persons had given sum of Rs.80,42,100/- to him. One would wonder that when the deal was not even in the offing, why would those seventeen persons withdraw such huge amount in piecemeal that too over a period spread in months. Had the assessee’s stand been true, all those persons would have withdrawn the amount from their bank accounts immediately. 

30. The antecedental facts and circumstances that not only an amount of Rs.68,47,000/- was recovered from Shadab and Mujahid but also a huge quantity of contraband substance was recovered shows that the appellant assessee has cooked up a story and portrayed a picture to explain and justify an illegal and unexplained income. 

31. Now, we take up the issue of the gold loan availed by the appellant and his son on 12.01.2017 from Muthoot Finance Ltd. Perusal of these two loan sanction applications shows that the mode of payment was in cash. These are the documents of the month of January and the seizure of cash took place in the month of March 2017. The Assessing Officer has observed that when all the contributors had bank accounts and Aabid Ali Khan himself had a bank account, why the bank to bank transactions were not conducted. 

32. The grant of substantial money in cash as a loan by a financial company (Muthoot Finance Ltd.) itself is unacceptable being not amenable to reason. Further, there is sufficient time gap in the date of the loan and the date of interception of the cash. In such level of unsatisfactory explanation of the appellant, the Assessing Officer had no reason for verifying the details of the said gold loan. Neither the onus shifted to the Department, nor there was any need for cross examination of these contributors by the Assessing Officer. 

33. So far as the question of joint procuring of money for purchase of property is concerned, the same could have been considered, had the Appellant offered a satisfactory explanation. Moreover, the Appellant did not produce even a single person out of the seventeen persons before the Assessing Officer. We could have accepted the plea that it was not possible to bring seventeen persons from Delhi to Bareilly before the Assessing Officer due to distance but all these seventeen persons (except Muthoot Finance Ltd.) were either his family members or his close circle friends. It does not appeal to reason that the appellant could not even produced some of them before the Assessing Officer. The Assessing Officer was therefore, justified in not accepting the explanation of the appellant. 34. Now we come to the issue as to whether the Assessment Officer should have made addition of Rs. 80,42,100/- or Rs. 68,47,000/- to the income of the appellant. 

35. We have noticed that the Assessing Officer has summarised the statements of Shadab, Mujahid (from whose possession the cash of Rs.68,47,000/- was recovered) as well as of Aabid Ali Khan in his order. Shadab and Mujahid stated that they had in their custody an amount of Rs.78,80,000/-. However, when counted, the seized amount was found to be Rs.68,47,000/-. They had also stated that Aabid Ali Khan had given them an amount of Rs.80,00,000/- which they brought from Delhi to Lucknow for purchase of a property. Aabid Ali Khan had also stated that out of the collected amount of Rs.80,42,100/-, he had given Rs.80,00,000/- to Shadab and Mujahid. 

36. As already stated, the Assessing Officer did not accept the assessee’s plea and rejected his claim of having borrowed or collected Rs.80,42,100/- from seventeen persons. We fail to understand that when the Assessing Officer himself had rejected the stand of the appellant about the borrowing/collection of Rs.80,42,100/-, how he could take this figure of Rs.80,42,100/- and make addition of this amount to the income of the appellant. In fact the Assessing Officer has noted that the appellant did not even know the exact amount. The Assessing Officer has recorded that the appellant so also Shadab and Mujahid were not aware of the exact amount.

37. Thus, we are of the view that the Assessing Officer himself had not accepted the claim of the appellant having collected Rs.80,42,100/- from seventeen persons, it was not justified for him to make an addition of Rs.80,42,100/-. Once the plea or stand of the assessee was rejected, it has to be rejected whole hog. The Assessing Officer cannot reject one side of the story and accept the other, when there is no other incriminating material. The fact that a sum of Rs.68,47,000/- was recovered and not only the carriers of the said amount but also the appellant had admitted the amount to be belonging to him, the Assessing Officer should have made an addition of Rs.68,47,000/- in the hands of the assessee. The addition of Rs.80,42,100/- to the income of the appellant is in itself contrary to Assessing Officer’s own rejection of the appellant’s claim. Thus this addition of Rs.80,42,100/- instead of seized amount of Rs. 68,47,000/- suffers from perversity. We hold that an addition equal to the seized cash amounting to Rs.68,47,000/- alone can be added in the hands of the appellant for the Assessment Year 2017-18. 

38. Though the issue before us involves pure findings of fact and it is not within the domain of this court to enter into the details of these facts, however, in order to confine the addition to the extent plausible and permissible, we have ventured into the factual analysis.
Conclusion 
39. In view of the foregoing discussion, the appeal is partly allowed. The addition of Rs.80,42,100/- is reduced to Rs.68,47,000/-. We thus, modify the impugned order dated 14.11.2025 in the manner that there shall be an addition of Rs.68,47,000/- in the income of the appellant during Assessment Year 2017-2018. Consequences to follow. The Assessing Officer shall give appeal effect in accordance with law. 
40. The pending applications also stand disposed of.”


5. [bookmark: D05]PCIT V. BOEING INDIA (P.) LTD. (DELHI HC) [2026: DHC:2116-DB] DATED 16.03.2026:
SECTION 92CA, READ WITH SECTIONS 144C AND 292B, OF THE INCOME-TAX ACT, 1961- TRANSFER PRICING - REFERENCE TO TPO (FINAL ASSESSMENT ORDER) - ASSESSMENT YEAR 2016-17 - ASSESSEE-COMPANY, ELIGIBLE UNDER SECTION 144C, FILED ITS RETURN IN NAME OF ERSTWHILE COMPANY (AMALGAMATING ENTITY) - PURSUANT TO A COURT-APPROVED SCHEME, AMALGAMATING COMPANY MERGED INTO ASSESSEE - ASSESSEE INFORMED ASSESSING OFFICER OF AMALGAMATION - ASSESSING OFFICER MADE REFERENCE TO TPO TO DETERMINE ALP OF INTERNATIONAL TRANSACTION UNDERTAKEN BY ASSESSEE - TPO PASSED ORDER UNDER SECTION 92CA(3) IN NAME OF ASSESSEE, AMALGAMATED COMPANY - HOWEVER, BOTH DRAFT AND FINAL ASSESSMENT ORDERS WERE PASSED IN NAME AND PAN OF NON-EXISTENT AMALGAMATING ENTITY - REVENUE CONTENDED THAT THIS WAS A TECHNICAL GLITCH/CLERICAL ERROR DUE TO ITBA SYSTEM AND CURABLE UNDER SECTION 292B – THE HON’BLE HIGH COURT HELD THAT SINCE ASSESSEE HAD INFORMED REVENUE ABOUT AMALGAMATION MUCH BEFORE FINAL ASSESSMENT ORDER WAS PASSED IN NAME OF NON-ENTITY, FINAL ASSESSMENT ORDER WAS VOID AB INITIO AND NOT A MERE PROCEDURAL IRREGULARITY CURABLE UNDER SECTION 292B OF THE ACT. FURTHERMORE, THE HON’BLE COURT ALSO AN ASSESSEE COULD NOT BE HELD ACCOUNTABLE FOR GLITCHES OR RATHER FUNCTIONING OR MALFUNCTIONING OF ITBA PORTAL, WHICH WOULD BE SOLE RESPONSIBILITY OF REVENUE.

RELEVANT PARAS:

“21. Having heard the learned counsel for the parties and perused the record, the short issue that arises for consideration before this Court is whether the final assessment order dated 30.03.2021 issued in the name of the non-entity i.e., BICIPL (amalgamating entity) is valid and therefore the assessment can be continued viz. BIPL (the amalgamated entity). Suffice to state that the ITAT has set aside the order dated 30.03.2021.
………………………………………………………………………………………………….
23. At the outset, we intend to refer to the judgments relied upon by Mr. Panda. Mr. Panda has drawn our attention to Sky Light Hospitality LLP (supra). In the said case, the Court held that there is no substantial and affirmative material and evidence on record to show that issuance of notice in the name of M/s. Skylight Hospitality Pvt. Ltd was a mistake. The error was that notice did not record the conversion of M/s. Skylight Hospitality Pvt. Ltd. into M/s. Skylight Hospitality LLP. It was also noted that the notice under Section 147/148 of the Act was not in conformity with the file notings.
24. The Court insofar as the plea relating to Section 292B, has held that the same is to ensure that the technical errors on the ground of mistakes, difficulties or omission should not invalidate the assessment proceedings when no confusion or prejudice is caused due to non observation of technical formalities.
25. Mr. Panda has also relied upon Mahagun Realtors (P.) Ltd (supra) wherein the Supreme Court was concerned with facts where the amalgamating company Mahagun Realtors Pvt. Ltd (MRPL), amalgamated with Mahagun India Pvt. Ltd. (MIPL). Survey proceedings were conducted in respect of MRPL on 20.03.2007. The Revenue issued notice on 02.03.2009 to MIPL to file return of income for the AY 2006-07. On failure by the assessee to file return of income, the AO issued show cause notice on 18.05.2009. A reply to the show cause notice was filed on 23.05.2009 stating that no proceeding ought to be initiated and return of income will be filed by 30.06.2009. On 13.08.2010, the Revenue issued notice under Section 143(2) of the Act to which adjournment was sought through letter dated 27.08.2010. In the Return of Income, the PAN disclosed was of the amalgamating company i.e., MRPL. The assessee had informed that its date of incorporation was 29.09.2004. It was held that even if the amalgamated entity participated in the assessment proceedings, the same would not be considered as an estoppel against law, since the amalgamating entity loses its identity and ceases to have its business. Although, the rights and liabilities have to be determined as per the scheme of amalgamation.
………………………………………………………………………………………………….
27. The reliance placed by Mr. Panda on the aforesaid judgment is primarily because of the fact that even if the final assessment order (in the case at hand) is passed in the name of the amalgamating company, the same would still be valid as in the case of Mahagun Realtors (P.) Ltd (supra). We are not in agreement with the submission of Mr. Panda as the above judgment has been passed in the facts of that case. In fact, in the judgment of Mahagun Realtors (P.) Ltd (supra), the Supreme Court clearly held that the facts in the Mahagun Realtors (P.) Ltd (supra) can be distinguished from the facts of Maruti Suzuki India Ltd (supra) as can be seen from paragraphs 34, 35 and 36 of the judgment which we have already reproduced above.
28. In fact, unlike the facts in Mahagun Realtors (P.) Ltd (supra), the respondent/assessee in the present case had informed the Revenue about the amalgamation, firstly vide letter dated 10.04.2018, (as noted by the ITAT in paragraph 9 of the impugned order) and also on 25.09.2018, which dates are much before the final assessment order, which was passed on 30.03.2021 in the name of non-entity (BICIPL).
29. The reliance on the case of Mahagun Realtors (P.) Ltd (supra) may appear appealing on a first blush however on a deeper consideration the same is distinguishable on facts as the assessee therein had neither given any indication regarding the amalgamation at the time of search and seizure nor represented itself as an amalgamated entity. The judgment in the case of Mahagun Realtors (P.) Ltd (supra) must be distinguished from the case at hand as in that case the assessee company even on questioning had concealed the aspect of amalgamation from the authorities. Therefore reliance on this judgment does not aid the case of Mr. Panda.
30. As far as the judgment in the case of Sky Light Hospitality LLP (supra) is concerned the same has been dealt with by the Supreme Court in a subsequent decision in Maruti Suzuki India Ltd (supra) and had held that the judgment in the case of Sky Light Hospitality LLP (supra) was in the peculiar facts of that case wherein the wrong name in the notice was held to be a clerical error which could be corrected with the aid of Section 292B of the Act. However, in the said judgment i.e., in Maruti Suzuki India Ltd (supra) the Supreme Court had held that the AO had been informed of the fact that the amalgamating company had ceased to exist, once the scheme of amalgamation had been approved……………………………………………….
31. That apart it must be held that the issue regarding applicability of Section 292B of the Act is no longer res integra in light of the decision in the case of the Spice Entertainment Ltd. (supra) wherein a Coordinate Bench of this Court settled the issue in a case of a company that has undergone amalgamation. The Court held that the provisions of Section 292B of the Act would not cure a jurisdictional defect since an assessment against an amalgamating entity was held to be akin to an assessment against a „dead person' and hence cannot be seen as a mere procedural irregularity. We may note that an SLP against the judgment in Spice Entertainment Ltd. (supra) was dismissed by the Supreme Court CIT v. Spice Enfotainment Ltd [Civil Appeal No. 285 of 2014, dated 2-11-2017] wherein the Supreme Court found no reason to interfere with the order of the High Court. In this regard, we refer to the relevant paragraphs of Spice Entertainment Ltd. (supra), which reads as under:-
"11. After the sanction of the scheme on 11th April, 2004, the Spice ceases to exit w.e.f. 1st July, 2003. Even if Spice had filed the returns, it became incumbent upon the Income tax authorities to substitute the successor in place of the said "dead person". When notice under Section 143 (2) was sent, the appellant/amalgamated company appeared and brought this fact to the knowledge of the AO. He, however, did not substitute the name of the appellant on record. Instead, the Assessing Officer made the assessment in the name of M/s Spice which was non existing entity on that day. In such proceedings and assessment order passed in the name of M/s Spice would clearly be void. Such a defect cannot be treated as procedural defect. Mere participation by the appellant would be of no effect as there is no estoppel against law.
xxxx xxxx xxxx xxxx
17. The order of the Tribunal is, therefore, clearly unsustainable. We, thus, decide the questions of law in favour of the assessee and against the Revenue and allow these appeals.
18. We may, however, point out that the returns were filed by M/s Spice on the day when it was in existence it would be permissible to carry out the assessment on the basis of those returns after taking the proceedings afresh from the stage of issuance of notice under Section 143 (2) of the Act. In these circumstances, it would be incumbent upon the AO to first substitute the name of the appellant in place of M/s Spice and then issue notice to the appellant. However, such a course of action can be taken by the AO only if it is still permissible as per law and has not become time barred."
32. The submission of Mr. Panda regarding applicability of Section 292B of the Act to the facts of this case, in the light of the judgment in the case of Spice Entertainment Ltd. (supra), is rejected.
33. Further, it is not disputed that the issue pertains to the AY 2016-17, the return of which was filed by the respondent on 29.11.2016. It is also an admitted position that the merger was approved on 27.02.2018 and the ITAT had returned a finding of fact that the information about the merger was brought to the notice of the AO vide letter dated 10.04.2018. Even the TPO had passed an order on 31.10.2019 in the name of the amalgamated entity. Interestingly, the draft assessment order dated 21.12.2019 mentions the name of both the amalgamating and the amalgamated entities, although the final assessment order dated 30.03.2021 does not mention the amalgamated entity i.e., BIPL and even the PAN appearing in the final assessment order and the draft assessment order is also of the amalgamating entity. The final assessment order which mentions the credentials of BICIPL is reproduced below:-
…………………………………………………………………………………………………..
34. On a perusal of the final assessment order, we note that not only does it mention the name of the amalgamating entity, there is no mention in its contents about the amalgamation, or the fact that the said order is being issued in the name of amalgamating entity due to a limitation in the ITBA portal. We find that the AO has not even mentioned in the final assessment order that the amalgamating entity is the predecessor of the amalgamated entity being BIPL.
35. As per Mr. Panda, the whole issue has arisen because of the fact that the return of income was filed by the assessee on the ITBA portal with the old PAN. The return of income for AY 2016-17 was filed by the respondent on 29.11.2016, i.e., at the time when BICIPL was in existence as the merger was approved on 27.02.2018 which was more than a year after the return of income for the AY 2016-17 was filed. Needless to state if an entity submits a return of income for an AY preceding the merger, certainly it cannot be expected from the entity to submit the same with a PAN that would be valid post merger. The scheme of merger was approved on 27.02.2018 and was brought to the notice of the AO vide letter dated 10.04.2018, it was incumbent upon the Revenue to make the necessary changes to the assessment proceedings; and for these reasons we cannot bring ourselves to agree with the submission of Mr. Panda. Apropos, we must remark here that an assessee cannot be held accountable for the glitches or rather the functioning or malfunctioning of the ITBA portal, which would be the sole responsibility of the appellant/Revenue.
37. We are further fortified in our opinion by a recent judgment of a Coordinate Bench in the case of Pr. CIT v. Vedanta Ltd [2025] 170 taxmann.com 833/479 ITR 635 (Delhi)/2025:DHC:216-DB where in a similar factual background concerning assessment of a post-merger entity, it was held that the assessment orders issued in the name of a non-existent entity were invalid in the eyes of law. The relevant paragraphs read as under:-
…………………………………………………………………………………………………..
38. Learned counsel for respondent submits that the assessee had informed the Revenue about the factum of amalgamation vide letter dated 10.04.2018 as referred to in the impugned order, though the said letter has not been produced before us. Be that as it may, Mr. Jolly has drawn our attention to the letter dated 25.09.2018 at Annexure A-2 sent by the assessee as a reply to the Notice under Section 142(1) of the Act issued on 10.09.2018, wherein the information regarding amalgamation was given by the amalgamated entity. Still the draft assessment order was passed in the details of both the amalgamating and amalgamated entities; the TPO and DRP directions were issued in the name of amalgamated company, and the final assessment order was passed in the name of the amalgamating company, BICIPL. So all these orders were in different names, despite the Revenue having information about amalgamation.
39. Having considered the principles of law and examined the facts, we are of the view that the argument of the Mr. Jolly that the order of the ITAT ought to be upheld, is appealing. Regarding the issue of glitches in the ITBA portal, the Revenue ought to take this opportunity to improve the system so that such technical problems do not hinder/vitiate the assessment process.
40. After having referred to the law laid down by the Supreme Court and the Coordinate Benches of this Court in the cases of Maruti Suzuki India Ltd (supra), Sony Mobile Communications Ind (P.) Ltd (supra), Spice Entertainment Ltd. (supra) and Vedanta Ltd (supra) the issue being well settled, the same has to be applied in the facts of this case too. It has been appositely stated that in tax matters there has to be a consistent level of certainty and departing from the same would only give rise to incertitude, which needs to be avoided.
41. Given the facts of this case, as no substantial question of law arises, we do not find any reason to interfere with the impugned order dated 27.03.2024.


6. [bookmark: D06]VNG AUTOMOTIVE P. LTD. VERSUS ASSTT. COMMISSIONER OF INCOME TAX (DELHI HC) [2026: DHC:2975-DB] DATED 10.04.2026.

SECTIONS 143(1), 147 AND 56 – REASSESSMENT OF RETURN PROCESSED UNDER SECTION 143(1) – TAXABILITY OF INTEREST EARNED ON FUNDS TEMPORARILY DEPOSITED PENDING UTILISATION FOR SETTING UP OF BUSINESS – AYS 1993-94 AND 1994-95 – AN INTIMATION UNDER SECTION 143(1) DOES NOT CONSTITUTE AN ASSESSMENT ORDER INVOLVING FORMATION OF AN OPINION BY THE ASSESSING OFFICER – CONSEQUENTLY, WHERE NO ASSESSMENT UNDER SECTION 143(3) HAS BEEN MADE, REASSESSMENT CANNOT BE INVALIDATED ON THE GROUND OF MERE CHANGE OF OPINION, PROVIDED THE ASSESSING OFFICER HAS REASON TO BELIEVE THAT INCOME HAS ESCAPED ASSESSMENT. FURTHER HELD THAT THE TRIBUNAL HAS WIDE POWERS UNDER SECTION 254 TO CONSIDER AND DECIDE AN ISSUE GOING TO THE ROOT OF THE SUBJECT MATTER OF THE APPEAL, EVEN THOUGH THE SAME MAY NOT HAVE BEEN SPECIFICALLY RAISED IN THE GROUNDS OF APPEAL, PROVIDED IT REMAINS WITHIN THE SUBJECT MATTER OF THE APPEAL. HOWEVER, WHERE FUNDS WERE RAISED FOR ACQUISITION OF TECHNICAL KNOW-HOW, LAND, PLANT AND MACHINERY AND FOR DISCHARGING OTHER COMMITTED PROJECT OBLIGATIONS, AND THE UNUTILISED PORTION WAS TEMPORARILY DEPOSITED IN A BANK PENDING ITS DEPLOYMENT, THE INTEREST EARNED THEREON WAS INEXTRICABLY LINKED WITH THE SETTING UP OF THE BUSINESS AND COULD NOT BE ASSESSED AS “INCOME FROM OTHER SOURCES” – SUCH INTEREST WAS LIABLE TO BE ADJUSTED AGAINST THE PRE-OPERATIVE EXPENDITURE OR COST OF THE PROJECT – THE EXISTENCE OF A LEGAL OR CONTRACTUAL COMPULSION TO MAKE THE BANK DEPOSIT IS NOT THE DETERMINATIVE TEST; THE RELEVANT TEST IS WHETHER THE FUNDS AND THE INTEREST EARNED THEREON ARE INEXTRICABLY LINKED WITH THE SETTING UP OF THE PROJECT – RATIO OF BOKARO STEEL LTD. APPLICABLE AND TUTICORIN ALKALI CHEMICALS & FERTILIZERS LTD. DISTINGUISHED.

Relevant Facts:
The assessee-company was incorporated on 24.03.1992 for carrying on the business of manufacture and export of ecological brake shoes for two-wheelers, cars and trucks. It entered into an agreement dated 25.05.1992 with a Singapore-based company for acquiring technical know-how for a total consideration of USD 2,50,000, a part of which was paid during AY 1993-94.
For meeting the expenditure relating to technical know-how, purchase of industrial land, import of raw material and advances for the purchase of plant and machinery, the assessee raised funds from its directors by way of share capital and interest-free loans. Since the entire amount was not immediately required, the balance funds were temporarily deposited in a bank. The assessee earned interest of Rs. 1,33,151/- and Rs. 2,37,770/- for AYs 1993-94 and 1994-95 respectively and adjusted the same against the project expenditure, transferring the resultant deficit to pre-operative expenses.
The returns for the relevant years were initially processed under Section 143(1). Subsequently, the assessments were reopened under Section 147 by relying upon the decision of the Hon’ble Supreme Court in Tuticorin Alkali Chemicals & Fertilizers Ltd., and the interest was assessed as income from other sources on the ground that the funds constituted surplus funds deposited with the bank.

The CIT(A) held that the reassessment amounted to a change of opinion and, on merits, concluded that the deposits were directly linked with the assessee’s committed obligations towards acquisition of plant and machinery, construction of factory premises and payment of technical know-how fees. Accordingly, the interest was held to be incidental to the setting up of the project and was permitted to be adjusted against the project expenditure.

The Tribunal reversed the order of the CIT(A), holding that the reassessment was valid and that the case was governed by Tuticorin Alkali Chemicals & Fertilizers Ltd. The assessee challenged the Tribunal’s order before the Hon’ble High Court.

On the jurisdictional issue, the Hon’ble High Court held that processing of a return under Section 143(1) does not involve formation of an opinion by the Assessing Officer and cannot be equated with an assessment under Section 143(3). Therefore, the reopening could not be struck down as a mere change of opinion. The Court also rejected the contention that the Tribunal could not examine the jurisdictional issue merely because the Revenue had not specifically challenged the finding of the CIT(A), holding that the Tribunal could decide any issue going to the root of the subject matter of the appeal.

On merits, the Hon’ble High Court found that the funds were not surplus or idle funds invested with the object of earning interest. They were specifically earmarked for meeting the balance consideration towards plant, machinery, technical know-how and other project-related obligations and were merely placed in bank deposits pending their actual deployment. The interest earned was, therefore, inextricably linked with the setting up of the assessee’s manufacturing business and could not be assessed separately as income from other sources.

Accordingly, the first question relating to the validity of reassessment was answered in favour of the Revenue, whereas the second question relating to the taxability of interest was answered in favour of the assessee. The order of the Tribunal was set aside. 

Relevant Paragraphs:

“45. We are in agreement with the conclusion of the ITAT that the CIT(A) erred in holding that the notice under Section 148 of the Act was based on a change of opinion in as much as the assessment which stood completed was reopened pursuant to the judgment of the Supreme Court in Tuticorin Alkali Chemicals & Fertilizers Ltd. (supra). The initiation of assessment under Section 143(1) of the Act cannot be treated to be an „assessment order‟ where the AO has formed an opinion and passed an order. In view of the conceptual difference between Section 143(1) and Section 143(3) of the Act, when no order under the latter provision has been passed, the AO is not precluded from re-opening the assessment, provided he has reasons to believe income has escaped assessment. Thus, the ITAT has rightly reached this conclusion. The position of law in this regard can be found in the judgment of the Supreme Court in Assistant Commissioner of Incometax v. Rajesh Jhaveri Stock Brokers Pvt Limited, 2008 (14) SCC 208.

46. An objection has been raised by Mr.Sethi that since the Revenue has not challenged the finding of the CIT(A) with regard to the jurisdictional aspect, the ITAT could not have taken upon itself to decide the same. We do not see any merit in this objection for the reason that the ITAT possesses ample power to decide any issue that goes to the root of the subject matter before it, as it thinks fit. This position has been clarified by the Karnataka High Court in Fidelity Business Services India P Limited v. ACIT & Another, 2018 SCC OnLine Kar 756 on which much reliance has been placed by Mr. Maratha. Relevant part of the judgment reads as under:-……….

48. Having said that, now the issue is whether in the facts and circumstances of the case the Tribunal had any material before it to justify the reversal of the finding recorded by the CIT (A). As stated above, the present appeals are relatable to AYs 1993-94 and 1994-95 and the reassessment is sought to be done vide notice dated 28.03.2001. The appellant company was incorporated on 24.03.1992 and the agreement with the Singapore based company was entered on 25.05.1992 for acquiring technical knowhow. The consideration of USD 50,000 along with TDS of Rs. 5,25,562/- was paid by the appellant as per terms thereof. The unsecured loan raised by the appellant company of Rs. 72,69,500/- from its Directors have been utilized and partially invested into fixed deposits from which interest of Rs. 1,33,151/- and Rs. 2,37,770/- have accrued during AYs 1993 94 and 1994-95. We may also state for clarification that after meeting the requisite payment for technical knowhow and purchase of land and also for advances for purchase of machinery and raw material, the remaining amount was deposited in the bank yielding interest as the funds were not immediately required. 

49. In view of the fact that the business of the company had not commenced during these years, it had adjusted the income against pre operative expenses. The AO was of the view that there was no compulsion on the appellant to deposit the money in the bank and therefore, it cannot be said that the deposit of money on which interest income was received was directly linked with the purchase of technical knowhow. On the above basis, the interest income has not been allowed to be set off against the pre operative expenses.
…..

51. The aforesaid would reveal that the appellant had paid for the purchase of industrial land, technical knowhow, raw material import and tools. But at the same time, for certain purchases of machinery etc., advances were paid to different parties. The case of the appellant/assessee is that the balance of the amount payable for purchase of machinery has to be met through the deposits made in the bank on which interest has accrued, which is sought to be taxed by the Revenue. It is also contended the timely payment of the committed liability towards the know-how fee of USD 40,000 (out of total of UDS 2,00,000) annually was also to be made out of the said amounts. 

52. If that be so, surely the said funds, on which interest of Rs. 1,33,151/- and Rs. 2,37,770/- respectively had accrued, could not have been treated as income from other sources and the benefit under Section 35D would enure to the benefit of the appellant as the same was inextricably linked with the setting up of the business. The reasoning given by the CIT (A) for holding that the Tuticorin Alkali Chemicals & Fertilizers Ltd. (supra) is not applicable to the facts of this case is the following:-……..

54. Suffice to state that this Court had also considered a similar issue in Pr. Commissioner of Income Tax, Delhi v. Brahma Center Development Pvt. Ltd., 2021 437 ITR 285 Delhi wherein the ratio of the judgments in Tuticorin Alkali Chemicals & Fertilizers Ltd. (supra) and also Bokaro Steel Ltd. (supra) were examined. The said judgment was referred to by this Court again in ITA 475/2025 titled Pr. Commissioner of Income Tax, Delhi v. Brahma Center Development Pvt. Ltd. Relevant part of the judgment reads as under:………

55. A perusal of paragraph 14.5 of the above judgment reveals that in that case, funds which were received for a real estate project were invested in fixed deposits while awaiting their deployment. The interest generated therefrom was held to enure in favour of the assessee and was not be treated as income from other sources to be taxed. The Court after considering the judgment in Tuticorin Alkali Chemicals & Fertilizers Ltd. (supra) held that in such a factual circumstances, the judgment in Bokaro Steel Limited (supra) would be applicable. 

56. We find that the funds in the present case were not lying as surplus but the same were earmarked to facilitate the balance payment for plant and machinery etc. for which advances were made by the assessee. The funds are inextricably linked to the setting up of the business of the assessee, and as such, would be covered by the judgment of the Supreme Court in Bokaro Steel Ltd (supra), and not Tuticorin Alkali Chemicals & Fertilizers Ltd. (supra). 

57. In view of the above discussion, question of law (1) is answered in favour of the Revenue and against the appellant. Question of law (2) is answered in favour of the appellant and against the Revenue. The judgment of the ITAT is set aside.


7. [bookmark: D07]PRINCIPAL COMMISSIONER OF INCOME TAX CENTRAL-1 V. PRADEEP WIG NEERA WIG (DELHI HC): 2026: DHC:3524-DB: Dated 24.04.2026

HEADNOTE
INCOME-TAX ACT, 1961 — FOREIGN COMPANY — SHAREHOLDERS — PROPERTY OWNED BY FOREIGN COMPANY — RENTAL INCOME AND CAPITAL GAINS ARISING FROM SUCH PROPERTY — WHETHER ASSESSABLE IN THE HANDS OF SHAREHOLDERS MERELY BECAUSE THEY HOLD 100% SHARES — HELD, NO
SUMMARY:
Where the Assessee(s), husband and wife, were shareholders along with their daughters in Carmichael Capital Limited (CCL), a company incorporated in the British Virgin Islands, and CCL owned immovable properties in London, the Assessing Officer treated the Assessee(s) as the real/beneficial owners of the properties and assessed the rental income and capital gains arising from the properties in their hands. The Tribunal held that the Assessee(s) were not beneficial owners of the properties or assets of CCL, and consequently neither rental income, capital gains, bank interest nor other income earned by CCL could be assessed in their hands merely because they were shareholders. The High Court affirmed the Tribunal. A company is a separate juristic person distinct from its shareholders. Even a shareholder holding 100% of the shares owns the shares in the company and does not thereby become the owner of the company's underlying assets. Similarly, the income earned by the company does not automatically become the income of its shareholders.

RELEVANT PARAGRAPHS:
“25. Legally speaking, the respondents being shareholders of the company, even if holding all the shares (100%), are only owners of the shares of the company and not the owners of the property as such and similarly the income which that company has earned cannot ipso-facto be treated to be an income of the Assessee(s), who are residents of India. It is a different matter that as and when dividend is received by the respondents (in India or in the United Kingdom), such dividend may be eligible to tax. Hence, it is only the dividend income qua the shares of the company, which can be taxed and not the income of the company itself. 
26. The AO‟s endeavour to bring in doctrine of „substance over form‟ is an attempt in anxiety of enriching the exchequer, which is not backed by the statutory framework - it is apparently unknown to the Act of 1961. 
27. We hasten to add that tax under the Act of 1961, being a fiscal statute, can be levied only if a transaction falls within the sweep of statutory provisions, it cannot be taxed by introducing some deeming fiction or concept not married to the Act of 1961. It is a settled position of law that fiscal liability and provisions imposing tax are required to be interpreted strictly. As of today, there is no provision of the Act of 1961 under which the set of transactions in hand can be subjected to tax. The AO‟s attempt to lift or pierce the corporate veil is simply misplaced if not misconceived, as it is not even a case of tax avoidance much less tax evasion. An assessee cannot be dissuaded, rather penalised for earning an income through legally permissible methods and sources and get optimum return on his investment. If that is to be done, the same can only be done by the legislature by enacting a valid law in this regard. But until then...., the matter has to rest.”




B.  MADRAS HIGH COURT DECISIONS
8. [bookmark: M01]CIT, CHENNAI V. GWL PROPERTIES LTD. [2026: MHC:193] DATED 09.01.2026:
SECTION 2(14), READ WITH SECTIONS 28(I) AND 45, OF THE INCOME-TAX ACT, 1961 - CAPITAL GAINS - CAPITAL ASSET (LAND) - ASSESSMENT YEAR 2004-05 - ASSESSEE-COMPANY, ENGAGED IN MANUFACTURING AND TRADING AND FUNCTIONING AS IATA APPROVED CARGO AGENT AND CUSTOMS HOUSE AGENT, FILED RETURN OFFERING RS.9.87 CRORES AS CAPITAL GAINS ARISING FROM SALE OF LAND - ASSESSING OFFICER, NOTING THAT PROPERTY DEVELOPMENT FIGURED AS LINE OF ACTIVITY IN FINANCIALS, TREATED SALE CONSIDERATION OF RS. 10.03 CRORES AS PROFITS AND GAINS OF BUSINESS WHICH WAS UPHELD BY COMMISSIONER (APPEALS) - TRIBUNAL, HOWEVER, RECORDED THAT SUBJECT LAND HAD BEEN ACQUIRED MANY YEARS AGO AS INDUSTRIAL LAND, FORMED PART OF FIXED ASSETS AND HAD BEEN SOLD IN SAME STATE WITHOUT UNDERTAKING ANY DEVELOPMENT - IT WAS FURTHER NOTED THAT ASSESSEE HAD SOLD OFF ONLY PORTION OF PARCELS OF LAND HELD AS FIXED ASSETS AND THAT CLASSIFICATION AS CAPITAL ASSET WAS NOT MERELY ON GROUND OF ACCOUNTING TREATMENT, BUT ALSO ON MANNER OF HOLDING OF ASSET AND INTENTION AND CONDUCT OF ASSESSEE OVER YEARS .
THE HON’BLE MADRAS HIGH COURT AFFIRMED THE FACTUAL FINDINGS OF THE TRIBUNAL AND HELD THAT ENTIRE INCOME ARISING TO ASSESSEE WAS ASSESSABLE UNDER HEAD ‘CAPITAL GAINS’ ON TRANSFER OF LONG-TERM CAPITAL ASSET.
RELEVANT FACTS:
i. The assessee-company, engaged in manufacturing and trading and functioning as an IATA approved cargo agent and customs house agent, filed its return offering Rs. 9.87 crores as capital gains arising from sale of land. An intimation under section 143(1) was issued.
ii. The Assessing Officer formed a view that the amount was assessable as business income and reopened the assessment under section 148. Observing that property development figured as a line of activity in the assessee’s financials, he treated consideration of Rs. 10.03 crores received on sale of 22.28 acres of land as profits and gains of business.
iii. On appeal, the Commissioner (Appeals) sustained the assessment holding that profit on sale of land was liable to be assessed as business income.
iv. On second appeal, the Tribunal recorded that the subject land had been acquired many years earlier as industrial land, formed part of fixed assets and had been sold in the same state without undertaking any development. It further noted that assessee had sold only portion of parcels of land held as fixed assets. Accordingly, the Tribunal held that profit was assessable under head “capital gains”.
v. On appeal to the High Court, it was held as under:

RELEVANT PARAS:
“23. The land for development has thus been identified as a separate block of assets distinct and different from the freehold land, which is the original asset base of the assessee comprising fixed assets purchased over the years.
24. We see no necessity to integrate the two, as such integration would be contrary to the treatment that has been accorded by the assessee, both in the accounts as well as by conduct. The Department has not raised any suspicion in regard to the accounts of the assessee.
25. To reiterate, the accounts reveal that the assessee holds fixed assets, including freehold land, being land purchased over the years and held as is, without any development. Post amalgamation with Shaw Wallace, it acquired parcels of land which it held as a separate inventory, under the head 'investments'.
26. The subject land admitted, falls within the category of fixed assets held by the assessee for several decades. The Department does not dispute the factual position that the assessee had engaged in similar sales for the year prior to, and post the present assessment year, viz., for AY 2003-04 and 2005-06 as well.
27. For AY 2003-04, the return filed by the assessee offering the sale consideration under the head 'capital gains' has been accepted in the assessment made under scrutiny vide order dated 28.02.2006. The Assessing Authority has dealt with the sale of two sheds at Ambattur Industrial Estate bearing Nos. A9 and D18 and the sale consideration of those properties at Rs.50.00 lakhs and 45.00 lakhs respectively.
28. He had put forth a proposal for adopting the valuation of the Registering Authority at Konnur which was countered by the assessee seeking reference to the valuation cell. Ultimately, the assessment was completed adopting the fair market value as set out in the valuation report of the Valuation Officer. Hence, this is not an issue that has passed muster in a routine manner, but one where the Assessing Authority has specifically applied his mind, finding the classification by the assessee and the tax treatment thereof, acceptable.
29. For A.Y.2005-06 as well, the assessee had treated the sale consideration likewise, as capital gain. Though it had received an adverse order from the first appellate authority, it succeeded before the Tribunal, as against which T.C.(A) No.1033 of 2015 had been filed by the revenue, that came to be dismissed as withdrawn on 02.12.2024 on account of low tax effect.
30. Circular No. 4/2007 dated 15.06.2007 issued by the CBDT makes a distinction between shares held as stock-in-trade and as investment, and the different tax treatment to be accorded to the two categories, and supports the present case. The relevant portion reads thus:
CIRCULAR NO. 4/2007
Section 28(1) of the Income - Tax Act, 1961 - Business -
Income-Chargeable As -Distinction Between Shares Held as Stock-in-
Trade and Shares held as Investments - Tests for such a
Distinction
CIRCULAR NO. 4/2007, DATED 15-6-2007
The Income Tax Act, 1961 makes a distinction between a "capital asset" and a "trading asset".
2. Capital asset is defined in Section 2(14) of the Act. Long-term capital assets and gains are dealt with under Section 2(29A) and Section 2(29B). Short-term capital assets and gains are dealt with under Section 2(42A) and Section 2(42B).
3. Trading asset is dealt with under Section 28 of the Act.
4. The Central Board of Direct Taxes (CBDT) through Instruction No.1827 dated August 31, 1989 had brought to the notice of the assessing officers that there is a distinction between shares held as investment (capital asset) and shares held as stock-in-trade (trading asset). In the light of a number of judicial decisions pronounced after the issue of the above instructions, it is proposed to update the above instructions for the information of assessees as well as for guidance of the assessing officers.
10. CBDT also wishes to emphasise that it is possible for a tax payer to have two portfolios, i.e., an investment portfolio comprising of securities which are to be treated as capital assets and a trading portfolio comprising of stock-in-trade which are to be treated as trading assets. Where an assessee has two portfolios, the assessee may have income under both heads i.e., capital gains as well as business income.
11. Assessing officers are advised that the above principles should guide them in determining whether, in a given case, the shares are held by the assessee as investment (and therefore giving rise to capital gains) or as stock-in-trade (and therefore giving rise to business profits). The assessing officers are further advised that no single principle would be decisive and the total effect of all the principles should be considered to determine whether, in a given case, the shares are held by the assessee as investment or stock-in-trade.
31. The same methodology as accepted in regard to shares, would equally be applicable to the present case as well, where a clear and categoric distinction has been made between assets held as investments and as freehold land.
32. The error committed by the CIT(A) is in not noting that the assessee had sold off only a portion of those parcels of land that were held by it as fixed assets, and in respect of which there had been no development. The classification as a capital asset, was not merely on the ground of the accounting treatment, but also in the manner of holding of the asset, and the intention and conduct of the assessee over the years.
33. That apart, he erred in stating that the assessee had engaged in such sales in a routine and regular manner. There is no evidence to support such a conclusion. The aforesaid errors in fact have been corrected by the Tribunal, the highest fact finding body, and the relevant observations and conclusion of the Tribunal are as follows:
4.1 We are unable to appreciate the Revenue's case in the instant appeal. As would be apparent, it has not been able to even make up its mind as to the nature of the assessee's impugned transaction. While the AO, as well as the Id. CIT(A) consider the impugned sale as a business transaction in view of the company being in the real estate/ property development business, engaging in regular, systematic and organized activity, constituting a business, the Ld. DR would contend it to be a single transaction, though in the nature of trade, and which only implies absence of any pre-existing business. We find it as neither, but a case of plain sale by the assessee of its capital asset/s. However, before we dilate on our reasons leading to the said conclusion, we may clarify that there is no dispute or divergence of opinion as regards the law in the matter, which stands amply elucidated by the higher courts of law, to some of which reference has been made by the Revenue. The matter is purely factual, as held by the hon'ble Karnataka high court in the case of CIT v. B. Narasimha Reddy (supra), as under:
"To, determine whether a transaction is an adventure in the nature of trade, the court in each case has to determine the nature of the transaction, its volume, frequency, continuity and regularity and there is hardly any abstract rule, principle or test for application. No individual or single fact can be taken as decisive in finding out the correct character of the transaction. The cumulative effect of all the facts and circumstance has to be taken into consideration for the said purpose."
4.2 If there is a systematic activity, the inference of 'business' and, consequently, of the income arising there-from as being business income, is unmistakable, even as, without doubt, a single venture could also be invested with the attribute of, and thus, be in the nature of a trading transaction. In the present case, firstly, the assessee has not undertaken any land development business till the end of the relevant year, though has acquired land toward the same on the take over of a company in that business. The land sold was acquired as an industrial land, and stands sold as such, i.e., without undertaking any development activity thereon. All that, as we see it, the assessee has done is to realize its capital assets), as in the past, and as acceded to by the Id. AR, even in future. How could that attribute it with a character of trade or business, passes our comprehension? True, the assessee struck a deal with two Developer(s), and was well aware that its land presented a suitable housing site, and may, rather would, have bargained for a good price: But then, is it not entitled to fetch a proper price for its asset? And would that alter the character of the amount realized? These are the questions that arise from the Revenue's stand. In our emphatic view, the answer is clearly 'yes' and no' for the two questions respectively. Realizing a proper or even a better price, as where one is cognizant or aware of the future prospects of his capital asset, without anything more, would not in any manner lend it with the character of a business or trade. It is for the purchaser, who is to buy the asset for his business, assuming business risk, to see what price he can offer; a deal/bargain always represents a balance or trade off between conflicting interests, representing supply and demand. In fact, this is not even the Revenue's case, and there is no finding that the assessee had struck the deal at a higher value, and our observations are aimed at meeting the ld. DR's contention with respect to the assessee being well cognizant and aware of the commercial potential of its asset, and which could well be true. That the assessee acted prudently, extracting a good price for its capital asset, qua which there is no ground as such, would be, nevertheless, of no moment, and would only impact the price and, thus, the gain that the assessee stands to realize on its transfer. This would also meet the Ld. DR's claim of the land having been sold as an urban land (and not as an industrial land); the same being of no consequence as the income would in either case be assessable only as capital gains.
4.3 Secondly, that the assessee is disposing its land on a continuous, regular basis, as appears to be the case, with the assessee's accounts itself exhibiting sale transactions for the preceding and subsequent periods, is again, of little relevance. Would the nature of the transactions stand to alter if the assessee were to dispose of its assets at one go? The land(s) are lying unproductive with it for years, if not decades, and it capitalizes on the opportunity, which its favourable location, as for a housing site, or on account of a boom in the real estate market, presented itself. The only 'activity', if it could be so called, that the assessee can be said to have undertaken for the purpose, was of being aware of its business environment and practicing the virtue of patience. The land user would have to be changed or perhaps may have already been so by the (prospective) buyers (so as to eliminate any risk on that score), but then that is only to enable the user of the asset for the purpose for which it is being bought, or the purchase contemplated. The continuous selling of its lands by the assessee would not in any manner imbue it with the character a business, and to our mind, only represents a conscious decision by the assessee, being land-rich, to make an exit from its real estate holdings in view of the favourable market conditions.
4.4 We could, rather, understand a controversy arising where the assessee, having entered the real estate market as a developer, had instead gone in for purchasing land or developing its existing holding. Here, again, the question that would arise is whether the gain attributable to the increase in the market price over decades could be considered as income of a business which it had entered into a couple of years ago, i.e., for the period for which the business was nonexistent. The law, per section 45(2), takes care of such a situation, so that the fair market value of the capital asset on the date of its conversion into stock-in-trade (of the business), would, notwithstanding the fact that there has been no transfer' per se, be deemed as the consideration arising to the assessee on such conversion, liable to capital gains tax on the sale/transfer of the stock-in-trade, while the said consideration becomes the deemed cost at which the stock-in-trade of the business is acquired. In the instant case, on the other hand, the asset continues to be held as a capital asset, and neither do we find any challenge by the Revenue on this aspect; it invoking the charge of capital gains only on the actual sale, and at the sale/transfer price, which again is. not disputed. As aforestated, the assessee has not yet commenced its' land development business, and sold its land under reference as such, i.e., without undertaking any development activity thereon.
4.5 Under the given facts and circumstances, we find no merit in the Revenue's case and, therefore, vacating the findings by the authorities below, we uphold the assessee's impugned claim/s, so that the entire income arising to it would stand to be assed under the head capital gains' on the transfer of a long term capital asset, as per law. separate order is being passed qua the assessee's stay petition in view of our said decision, so that no demand obtains for being stayed. We decide accordingly.
5. In the result, the assessee's appeal is allowed, and its stay application is dismissed as infructuous.”
34. The above findings of fact have attained finality as no question has been raised by the Revenue challenging the same. In light of the fact that the accounting methodology followed by the assessee as well as the surrounding facts and circumstances has been accepted by the Revenue, we see no infirmity in the order of the Tribunal.
35. In fact, one might even conclude that in the light of the above discussion, no substantial, referrable question of law arises for consideration. However, since the question of law has already been admitted, we answer the same in favour of the assessee, and adverse to the Revenue. In light of the discussion above, we see no necessity to discuss the cases cited by the parties.”



9. [bookmark: M02]COMMISSIONER OF INCOME TAX, CHENNAI VERSUS AMBUR ECONOMIC DEVELOPMENT ORGANIZATION LTD. (MADRAS HC) [2026: MHC:647] DATED 21.01.2026.

SECTIONS 2(15) AND 12AA – REGISTRATION AS CHARITABLE INSTITUTION – PRESERVATION OF ENVIRONMENT – WHERE THE ASSESSEE, A SECTION 25 COMPANY, WAS ESTABLISHED FOR SETTING UP AND UPGRADING COMMON EFFLUENT TREATMENT PLANTS FOR LEATHER INDUSTRIES OUT OF A GRANT RECEIVED FROM THE GOVERNMENT OF INDIA, ITS ACTIVITIES HAD A DIRECT NEXUS WITH “PRESERVATION OF ENVIRONMENT” AND FELL WITHIN THAT SPECIFIC LIMB OF “CHARITABLE PURPOSE” UNDER SECTION 2(15) – THE ACTIVITIES COULD NOT BE CLASSIFIED UNDER THE RESIDUARY LIMB OF “ADVANCEMENT OF ANY OTHER OBJECT OF GENERAL PUBLIC UTILITY” – CONSEQUENTLY, THE PROVISO TO SECTION 2(15), RELATING TO ACTIVITIES IN THE NATURE OF TRADE, COMMERCE OR BUSINESS, WAS NOT ATTRACTED. FURTHER HELD THAT THE FACT THAT THE EFFLUENT TREATMENT PLANTS DIRECTLY SERVED LEATHER INDUSTRIAL UNITS DID NOT DETRACT FROM THE CHARITABLE NATURE OF THE ACTIVITY, SINCE TREATMENT OF INDUSTRIAL EFFLUENTS SUBSERVED THE LARGER PUBLIC INTEREST AND RESULTED IN PRESERVATION OF THE ENVIRONMENT – AS THE ASSESSEE WAS CONCERNED ONLY WITH SETTING UP AND UPGRADING THE PLANTS, WHILE THEIR DAY-TO-DAY OPERATION AND COLLECTION OF SERVICE CHARGES WERE UNDERTAKEN BY SEPARATE TAXABLE ENTITIES, THE ASSESSEE WAS ENTITLED TO REGISTRATION UNDER SECTION 12AA.

Relevant Facts:

The assessee was incorporated as a company under Section 25 of the Companies Act, 1956, without any profit motive. Its principal objects included the creation and development of infrastructural facilities, protection of the environment from industrial and domestic effluents and assistance to the leather industry in modernising its production and processing facilities.

In pursuance of its objects, the assessee received a grant of Rs. 67.33 crore from the Government of India for setting up and upgrading common effluent treatment plants for clusters of leather industries situated in and around Ambur and Vaniyambadi, Tamil Nadu.

The assessee applied for registration under Section 12A. The Director of Income Tax rejected the application on the ground that the activities did not fall within “preservation of environment” but constituted advancement of an object of general public utility. The DIT accordingly invoked the proviso to Section 2(15), observing that the activities benefited commercial leather units and that there was interlacing between the assessee and two other companies, namely AMBURTEC and VANITEC.
AMBURTEC and VANITEC were responsible for the maintenance and day-to-day operation of the effluent treatment plants. They collected service charges from their respective member units and offered such receipts to tax. The assessee’s role was confined to setting up and upgrading the plants from the Government grant, and it had no other significant source of revenue.

The Tribunal accepted the assessee’s contention that its activities were distinct from those of AMBURTEC and VANITEC and held that setting up and upgrading effluent treatment plants fell within the specific charitable object of preservation of environment.

The Hon’ble High Court affirmed the Tribunal’s order. It held that the sole purpose of the assessee was to facilitate the installation, commissioning and upgradation of effluent treatment plants and that such activities had a direct nexus with preservation of the environment.

The Court rejected the Revenue’s contention that the activity merely benefited the leather units whose effluents were treated. It observed that, although the plants treated effluents generated by individual industrial units, their functioning served a larger public interest and preservation of the environment was the direct consequence of the activity.

The decision of the Hon’ble Supreme Court in Assistant Commissioner of Income Tax (Exemptions) v. Ahmedabad Urban Development Authority was held to be distinguishable since that case concerned the residuary limb of general public utility and required examination of the commercial nature of the activities. In the present case, the assessee’s activities fell exclusively within the specific limb of preservation of environment.

Accordingly, the question of law was answered in favour of the assessee and the Revenue’s appeal was dismissed. 

Relevant Paragraphs: 

“17. Having heard both learned counsel, our decision is as follows. As we have noticed supra, there is little dissension on the facts. To recapitulate briefly, the assessee is a Section 25 Company and its sole purpose for existence is to set up and upgrade the effluent treatment plants for the leather industries in Ambur and Vaniyambadi. 

18. It does not concern itself with the operation of the effluent treatment plants or the day-to-day functioning of the same, for which purposes, two Companies have been set up, AMBURTEC and VANITEC. Tripartite agreements have been entered into by the assessee, the two companies and member units of the companies. 
19. We do not wish to make detailed reference to the tripartite agreements as they have not been placed before the DIT and are not part of the records. However, it is admitted that the receipts earned by the two companies are being offered to tax. In fact, had those receipts been taken to be part of the receipts of the assessee, such receipts may also have availed the benefit of exemption granted to the assessee by the Tribunal. 
20. The main objects of the assessee have been extracted by us in paragraph 4 supra and these objects would guide us as to the classification of the activity engaged in by the assessee. We are to decide on whether the activity would fall under preservation of environment or general public utility under Section 2(15) which reads as follows:-………..

21. There is no dispute on the position that the purpose served by the assessee is solely to enable the installation, commissioning and upgradation of effluent treatment plants. In our view, this has a direct nexus with the preservation of environment and we thus concur with the Tribunal that the activity of the assessee would fall under this category only. 
22. The DIT has rejected this ground being of the view that the benefit is obtained only by the leather units whose effluents are treated. This approach is misconceived. While it is true that the ETPs treat the effluents generated by the individual leather units, the ETPs subserve a larger public interest, and the preservation of environment is a direct consequence. 
23. In Ahmedabad Urban Development Authority (supra), the Supreme Court was dealing with the claim of exemption on the ground of general public utility. It hence became necessary to discern the nature of activities performed by those assessees and determine whether the activities were commercial. There is no such need in this case as the activities of the assessee, as we have held above, fall singularly within the realm of protection of environment only. 
24. In addition, we have perused the audited financials produced and find that there are no other receipts, barring interest from FDRs, surplus from the grants invested by the assessee, and minor earnings from rent and other miscellaneous receipts. 
25. In light of the aforesaid detailed discussion, the question as to whether the Tribunal was right in holding that the assessees is entitled for registration under Section 12AA is answered in favour of the assessee and adverse to the Revenue, and this Tax Case (Appeal) stands dismissed. No costs.

10. [bookmark: M03]COMMISSIONER OF INCOME TAX -1 V. M/S. READY TEST GO PVT. LTD (MADRAS HC) : 2026: MHC: 671: DATED 20.01.2026

HEADNOTE

INCOME-TAX ACT, 1961 — SECTION 2(22)(E) — DEEMED DIVIDEND — TRADE/COMMERCIAL ADVANCES — ADVANCE RECEIVED FROM SISTER CONCERN — AMOUNTS ADVANCED TOWARDS SOFTWARE TESTING AND DEVELOPMENT AND SUBSEQUENTLY ADJUSTED AGAINST BILLS RAISED BY ASSESSEE — WHETHER “LOAN OR ADVANCE” ATTRACTING SECTION 2(22)(E) — HELD, NO.

SUMMARY:

Where the assessee received ₹8,32,31,520 from its sister concern, in which the directors of the assessee were substantially interested, the Assessing Officer treated the amount as deemed dividend under Section 2(22)(e). The CIT(A), however, found that the amounts had been advanced towards software testing and development and were subsequently adjusted against bills raised by the assessee. The payments were therefore held to constitute normal business/trading transactions rather than loans or advances. The ITAT affirmed the finding.

RELEVANT PARAGRAPHS:

“5. There is a specific finding in the first appellate order to the effect that the amounts in question had been advanced by CSS to the assessee towards software testing and development and had subsequently been adjusted against bills raised by the assessee. Hence, and as such mutual payments constituted normal incidents of business, the finding of fact is that the payments were towards pure business / trading transactions, and the provisions of Section 2(22)(e) of the Act would not stand attracted.

6. Aggrieved by the aforesaid order, an appeal was filed by the Revenue before the Income-Tax Appellate Tribunal (Tribunal / ITAT), which confirmed the order of the CIT (Appeals) finding support from the decision of the Bombay High Court in the case of CIT v Universal Medicare Pvt Ltd3 and a decision of the Special Bench of the Tribunal to the effect that the provision of Section 2(22)(e) would not stand attracted when the assessee is not a shareholder in the other company.

7. The Tribunal further confirms the factual finding of the CIT(Appeals) to the effect that the transactions, on account of which the amounts were paid, comprised regular business transactions, made in the ordinary course of business and did not constitute a loan or advance to bring the amounts within the sweep of Section 2(22)(e) of the Act.

8. The order of the CIT(Appeals) was thus confirmed, as against which, the present appeal has been filed by the Revenue raising the questions of law admitted as per paragraph 1 supra. 

9. Before us, no material is brought on record by the Revenue to dislodge the factual findings that have been concurrently rendered both by the CIT(Appeals) as well as by the Tribunal. It is a settled position of law that normal business transactions giving rise to payments inter se business entities would not come within the ambit of Section 2 (22)(e) of the Act as they are neither in the nature of loan nor advance, even as per the accounts of the respective companies. In fact, the Central Board of Direct Taxes, vide Circular No.19/2017 dated 12.06.2017, has clarified that Section 2(22)(e) would not apply in respect of trade advances or commercial transactions.”


11. [bookmark: M04]VAN OORD ACZ MARINE CONTRACTORS BV V. ADIT, INTERNATIONAL TAXATION (MADRAS HC) [2026: MHC:1294]; ORDER DATED 27.01.2026:

SECTION 9 OF THE INCOME-TAX ACT, 1961 / SECTION 9 OF THE INCOME-TAX ACT, 2025, READ WITH ARTICLE 12 OF DTAA BETWEEN INDIA AND NETHERLANDS - INCOME – DEEMED TO ACCRUE OR ARISE IN INDIA (ROYALTIES OR FEES FOR TECHNICAL SERVICES - MAKE AVAILABLE) - ASSESSMENT YEAR 2003-04 - ASSESSEE, A NETHERLANDS BASED FOREIGN COMPANY, HAD BEEN AWARDED A CONTRACT FOR DREDGING AND RECLAMATION AT PORT MUNDRA, GUJARAT, WHICH IT ASSIGNED TO ITS INDIAN SUBSIDIARY - IN EXECUTING PROJECT, ASSESSEE RENDERED SERVICES RELATING TO MOBILISATION AND DEMOBILISATION OF DREDGERS, AND INCURRED EXPENDITURE ON ACCOMMODATION, MEALS AND TRAVEL OF EXPATRIATE PERSONNEL AT SITE - IT RAISED INVOICES TO SUBSIDIARY FOR THESE OUTLAYS AND RECEIVED REMITTANCES CLAIMED AS PURE, BACK-TO-BACK REIMBURSEMENTS WITH NO PROFIT ELEMENT - A RETURN WAS FILED DECLARING NIL INCOME, WHICH WAS ACCEPTED BY INTIMATION UNDER SECTION 143(1) - SUBSEQUENTLY, ASSESSING OFFICER ISSUED NOTICE UNDER SECTION 148 AND BROUGHT TO TAX RS. 11.53 CRORES AS FEES FOR TECHNICAL SERVICES UNDER FOUR HEADS: MOBILISATION/DEMOBILISATION, FREIGHT AND HIRE CHARGES, MEALS AND ACCOMMODATION, AND TRAVELLING - WHETHER EXPENSES INCURRED ON FREIGHT, HIRE CHARGES, MEALS, ACCOMMODATION AND TRAVEL WOULD NOT CONSTITUTE FEES FOR TECHNICAL SERVICES AND HAVE BEEN REIMBURSED AT COST - HELD, YES - WHETHER MERE IDENTIFICATION OF THIRD PARTIES TO PROVIDE SERVICES OF MOBILIZATION AND DEMOBILIZATION, DOES NOT CONSTITUTE A TECHNICAL SERVICE AND AT BEST, IT WOULD AMOUNT TO A CONSULTANCY/MANAGERIAL SERVICE - HELD, YES - WHETHER SINCE NO SERVICES HAD BEEN 'MADE AVAILABLE' TO INDIAN SUBSIDIARY, REMITTANCES RECEIVED BY ASSESSEE WOULD NOT BE CHARGEABLE TO TAX IN INDIA UNDER SECTION 9 READ WITH ARTICLE 12(5)(B) OF INDIA–NETHERLANDS DTAA - HELD, YES [IN FAVOUR OF ASSESSEE]
WORDS & PHRASES - WORD 'MAKE AVAILABLE' AS OCCURRING IN ARTICLE 12(5)(B) OF THE INDIA-NETHERLANDS DTAA

RELEVANT FACTS:

i. The assessee, a Netherlands-based foreign company, had been awarded a contract for dredging and reclamation at Port Mundra, Gujarat, which it assigned to its Indian subsidiary. In executing the project, the assessee rendered services relating to mobilisation and demobilisation of dredgers, and incurred expenditure on accommodation, meals and travel of expatriate personnel at site. It raised invoices to the subsidiary for these outlays and received remittances claimed as pure, back-to-back reimbursements with no profit element. A return was filed declaring nil income, which was accepted by intimation under section 143(1).
ii. Subsequently, the AO issued notice under section 148. In the recorded reasons, the AO noted the assessee’s Cost Allocation Agreement with the subsidiary for providing technical assistance and services; that the Indian company’s section 195(2) application for nil deduction had been rejected and deduction at a specified rate directed; that the assessee had a project office in India and a business connection/PE; and that there was a mismatch between the bill amount as per a TDS certificate and the income and expenditure statement. During reassessment, the assessee furnished, inter alia, its return, TDS certificate, the Cost Allocation Agreement, and a breakup/summary of receipts with invoice details, and stated that debit notes were based on actual third-party invoices, offering to produce those invoices if required. The AO passed a draft assessment under sections 144C(13)/143(3) read with section 147, bringing to tax Rs. 11.53 crores as fees for technical services under four heads: mobilisation/demobilisation (about Rs. 8.43 crores), freight and hire charges (about Rs. 2.48 crores), meals and accommodation (about Rs. 0.18 crores), and travelling (about Rs. 0.45 crores).
iii. On the assessee’s objections, the DRP concurred with the AO’s draft assessment.
iv. On further appeal, the Tribunal confirmed the DRP’s view that the receipts were taxable as fees for technical services and rejected the assessee’s plea based on the DTAA “make available” clause. The assessee’s subsequent rectification application was also dismissed.
v. On the assessee’s appeal to the High Court, it was held as under:
RELEVANT PARAS:
“35. Coming to Question No.2 relating to the classification of services in consideration of which the remittances were made, the assessing authority has proceeded on the basis that the services rendered are of the nature of fees for technical services.
36. We are of the view that the expenses on freight, meals, accommodation and travelling can, by no stretch of the imagination, be classified as technical services. In all probability, such expenditures were incurred, and have been reimbursed by the Indian entity. Some material has been furnished by the Appellant before the assessing authority in the course of the reassessment proceedings. Hence, and to this limited extent, in relation to the aforesaid items of expenditure only, we answer Question Nos. 3 and 4 in favour of the Assessee.
37. Mr. Ramanakumar has referred to the judgments in the case of Halliburton (supra) and Sedco (supra) in support of his argument that all expenditures, even of the nature of freight, other charges and mobilization / demobilization, would constitute technical services.
38. We have carefully perused those judgments, that have been rendered in the context of Section 44BB of the Act. Section 44BB deals with business of exploration etc., of mineral oils, and provides for a special methodology of assessment wherein, notwithstanding anything contained in Sections 28 to 41, 43 and 43A, in the case of a non-resident assessee engaged in the provision of services or facilities in connection with, or supplying plant and machinery on hire for production of mineral oils, assessment shall be made on presumptive basis deeming a sum equal to 10% of the aggregate amounts of receipts, as profits and gains of business, chargeable to tax under the head 'profits and gains of business'.
39. As it is nobody's case that either the assessee or the Indian company are entitled to the benefit of Section 44BB or the method of taxability set out therein, those judgments are not applicable to the case on hand. We thus reiterate that in the present case, the expenses incurred on freight, hire charges, meals, accommodation and travel would not constitute fees for technical services and we accept the submission that have been reimbursed at cost.
40. Coming to the mobilization/demobilization charges, the nature of services relates to the identification of an appropriate third party that has supplied the dredger for such mobilization/demobilization. Article 12 of the DTAA deals with royalties and fees for technical services.
41. Article 12 (5) defines technical services to mean payments of any kind, to any person, in consideration of the rendition of technical or consultancy services (including through the provision of services of technical or other personnel) if such services make available, technical knowledge, experience, skill, know-how or processes, or consist of the development and transfer of a technical plan or technical design.
42. The appellant has specifically sought the benefit of the 'make available' clause before the Tribunal and the same has been rejected, albeit without any reasoning as to why. We are however not inclined to remit the matter to the Tribunal at this distance of time, to make good the deficiency. What is 'make available' has been discussed by the Karnataka High Court in the case of DeBeers (supra) in the following terms:-
'What is the meaning of "make available". The technical or consultancy service rendered should be of such a nature that it "makes available" to the recipient technical knowledge, know-how and the like. The service should be aimed at and result in transmitting technical knowledge, etc., so that the payer of the service could derive an enduring benefit and utilize the knowledge or know-how on his own in future without the aid of the service provider. In other words, to fit into the terminology "making available", the technical knowledge, skills, etc., must remain with the person receiving the services even after the particular contract comes to an end. It is not enough that the services offered are the product of intense technological effort and a lot of technical knowledge and experience of the service provider have gone into it. The technical knowledge or skills of the provider should be imparted to and absorbed by the receiver so that the receiver can deploy similar technology or techniques in the future without depending upon the provider. Technology will be considered "made available" when the person acquiring the service is enabled to apply the technology. The fact that the provision of the service that may require technical knowledge, skills, etc., does not mean that technology is made available to the person purchasing the service, within the meaning of paragraph (4)(b). Similarly, the use of a product which embodies technology shall not per se be considered to make the technology available. In other words, payment of consideration would be regarded as "fee for technical/included services" only if the twin test of rendering services and making technical knowledge available at the same time is satisfied.'
43. Hence in order to attract liability under Article 12, the technology or process in respect of which the consideration has been received, ought to have itself, been made available to the assessee.
44. We are of the considered view that mere identification of third parties to provide services of mobilization and demobilization, does not constitute a technical service. At best, it would amount to a consultancy/managerial service. Then again, though the definition of Fee for Technical Service includes consultancy services, clause (b) states that it is only if such technical knowledge, experience, skill, know-how, process, development and transfer of technical plan or technical design is made available to the assessee, that the receipts would be taxable.
45. In light of the discussion above, where no services have been 'made available' to the Indian subsidiary, the assessee has the benefit of the treaty and Question No. 2 is hence answered in favour of the assessee. Question No.6 is consequential to our decision in regard to Questions Nos.1 to 5.”

12. [bookmark: M05]THE PRINCIPAL COMMISSIONER OF INCOME TAX–4, CHENNAI VERSUS M/S. CHOLAMANDALAM MS GENERAL INSURANCE COMPANY LTD. (MADRAS HC) [2025: MHC:1038] DATED 09.01.2025.
SECTIONS 9, 14A, 40(a)(i), 44, 115JB AND 195 – COMPUTATION OF INCOME OF GENERAL INSURANCE COMPANY AND PAYMENTS TO NON-RESIDENTS – AYS 2005-06 TO 2014-15 – REINSURANCE PREMIUM CEDED TO NON-RESIDENT REINSURERS WAS NOT TAXABLE IN INDIA EITHER UNDER THE ACT OR THE APPLICABLE DTAAs WHERE THE REINSURERS HAD NO BUSINESS CONNECTION OR PERMANENT ESTABLISHMENT IN INDIA – INDIAN REINSURANCE BROKERS, WHO ACTED ONLY AS INDEPENDENT FACILITATORS OR COMMUNICATION CHANNELS WITHOUT AUTHORITY TO NEGOTIATE OR CONCLUDE CONTRACTS, DID NOT CONSTITUTE A BUSINESS CONNECTION OR PERMANENT ESTABLISHMENT OF THE NON-RESIDENT REINSURERS – CONSEQUENTLY, THERE WAS NO OBLIGATION TO DEDUCT TAX UNDER SECTION 195 AND NO DISALLOWANCE COULD BE MADE UNDER SECTION 40(a)(i).
FURTHER HELD THAT FEES PAID TO SURVEYORS OUTSIDE INDIA FOR ASSESSMENT OF DAMAGE TO GOODS IN TRANSIT WERE NOT TAXABLE IN INDIA WHERE THE SURVEYORS HAD NO PERMANENT ESTABLISHMENT IN INDIA AND DID NOT “MAKE AVAILABLE” ANY TECHNICAL KNOWLEDGE TO THE ASSESSEE – COST-TO-COST REIMBURSEMENTS ALSO DID NOT PARTAKE THE CHARACTER OF INCOME AND THEREFORE DID NOT REQUIRE DEDUCTION OF TAX AT SOURCE.
FURTHER HELD THAT: (I) AMOUNTS DESCRIBED AS COMMISSION ON REINSURANCE PREMIUM RECEIVED WERE, IN SUBSTANCE, DISCOUNTS ON REINSURANCE PREMIUM AND DID NOT ATTRACT TDS; (II) PROFITS ON SALE OF INVESTMENTS OF A GENERAL INSURANCE COMPANY WERE NOT TAXABLE FOR THE PERIOD DURING WHICH RULE 5(b) OF THE FIRST SCHEDULE STOOD DELETED; (III) SECTION 14A HAD NO APPLICATION TO THE SPECIAL COMPUTATIONAL MECHANISM UNDER SECTION 44 READ WITH RULE 5 OF THE FIRST SCHEDULE; (IV) SECTION 115JB WAS INAPPLICABLE TO INSURANCE COMPANIES WHICH PREPARED THEIR ACCOUNTS UNDER THE INSURANCE AND IRDA REGULATIONS AND NOT UNDER THE RELEVANT SCHEDULE TO THE COMPANIES ACT; AND (V) UPS FORMED AN INTEGRAL PART OF THE COMPUTER SYSTEM AND WAS ELIGIBLE FOR DEPRECIATION AT 60 PER CENT.
Relevant Facts:
The Revenue filed sixteen appeals relating to AYs 2005-06 to 2014-15 against a common order of the Tribunal. The disputes concerned the assessee’s liability to deduct tax on payments to overseas surveyors and non-resident reinsurers, commission on reinsurance premium, taxability of profits on sale of investments, depreciation on UPS, disallowance under Section 14A and applicability of Section 115JB.
The issues concerning profits on sale of investments, applicability of Section 115JB, commission on reinsurance premium, payments to foreign surveyors and depreciation on UPS were held to be covered by binding decisions of the Hon’ble Supreme Court and the Madras High Court and were answered in favour of the assessee.
In respect of payments to surveyors outside India, the Court noted that the surveyors had assessed damage to goods in transit outside India, had no permanent establishment in India and had not transferred or made available any technical knowledge which the assessee could independently apply. The payments and reimbursements were therefore not chargeable to tax in India and did not attract withholding under Section 195.
Regarding Section 14A, the Court held that income from insurance business is governed by the special and self-contained computation mechanism contained in Section 44 read with Rule 5 of the First Schedule. Since only the adjustments specifically contemplated by Rule 5 could be made, no separate disallowance under Section 14A was permissible.
On reinsurance premium ceded to non-resident reinsurers, the Tribunal had found that the Indian brokers acted merely as independent facilitators and lacked authority to negotiate or conclude contracts on behalf of the non-residents. The brokers therefore did not constitute either a business connection under Section 9(1)(i) or a permanent establishment under Article 5 of the applicable DTAAs. The Revenue produced no material to dislodge these factual findings.
The Court also noted that the Department had accepted the non-applicability of Section 40(a)(i) in the assessee’s own case for AY 2020-21 and subsequent years. Although consistency was not the sole basis of the decision, the Department’s acceptance of the same position in later years fortified the conclusion reached on merits.
Accordingly, the Court declined to admit the belated additional substantial questions relating to Section 40(a)(i), answered the admitted questions in favour of the assessee and dismissed all the Revenue’s appeals and miscellaneous petitions.
Relevant Paragraphs:
“4. The substantial questions of law in regard to the issue of profit on sale of investments are answered in favour of the assessee in light of the judgement of the Supreme Court in Commissioner of Income-Tax v United India Insurance Co (2020) 117 taxmann.com 849(SC) affirming the decision of this Court in Commissioner of Income-Tax v United India Insurance Co. The relevant paragraphs read thus………
5. We have had occasion to deal with the same issue, ‘profit on sale of investments’ in Commissioner of Income Tax –LTU V. Royal Sundaram Alliance Insurance Company Ltd. T.C.(A) Nos.1344 and 1345 of 2010, wherein we have held as follows:……….
6. Coming to the issue relating to MAT/115 JB on Insurance Companies, the said issue is answered in favour of the assessee in light of the decision of the Madras High Court in CIT V. Royal Sundaram Alliance Insurance Co. Ltd. T.C.(A) Nos.41 of 2019 dated 18.01.2019 The relevant paragraphs read thus:…….
7. The substantial questions of law in regard to the issue relating to Commission paid for receipt of re-insurance are also answered in favour of the assessee in light of the decision of the Madras High Court in Royal Sundaram Alliance Insurance Co. Ltd. (supra). The relevant paragraphs read thus:………
8. The substantial questions of law in regard to the issue relating to TDS on payments made to surveyors outside the Country have been considered earlier and are answered in favour of the assessee in light of the decision in Royal Sundaram Alliance Insurance Co. Ltd. (supra), the relevant paragraphs reading thus:………..
9. The substantial questions of law in regard to the issue of Depreciation on UPS are also answered in favour of the assessee in light of the decision of the Madras High Court in T.V.Sundaram Iyengar & Sons Ltd vs The Commissioner Of Income Tax, T.C.(A) No.684 of 2009 dated 30.11.2021 The relevant paragraphs read thus……….
……….
15. Section 14A states that no deduction shall be allowed in respect of the expenditure incurred by the assessee in relation to income which does not form part of the total income under the Act. However, in framing of assessments in the case of insurance companies, it is purely Section 44 read with Rule 5 of the First Schedule that would apply. 
16. This position is made clear by Section 44 itself which says that the methodology for computation shall be as per Rule 5 of the First Schedule that excludes specifically the application of Sections 28 to 43B and Section 199 of the Act. We are thus of the considered view that in a specialised assessment of this nature, where the methodology for computation is not as stipulated under Section 28 to 43B, there is no role for Section 14A at all. 
17. The fact that such an assessment would stand outside the ambit of application of Section 14A is made clear by the non-obstante clause contained in Section 44 which states that notwithstanding anything to the contrary contained in this Act relating to the computation of income chargeable under the heads of interest on securities, house property, Capital gains or other sources, or Section 199 or Sections 28 to 43B dealing with the computation of business income, the assessment of insurance business would be in accordance with the Rules contained in the First Schedule alone. 
18. Rule 5 of the First Schedule provides for a self-contained methodology for computation of profits and gains of other insurance businesses. It sets out the manner by which the profits and gains of other insurance business would be computed and stipulates specifically what the adjustments are, that are to be made to the profit before tax and appropriations as per the profit and loss account prepared in accordance with the Insurance and IRDA Acts and the Rules and Regulations. 
19. Clause (a) of Rule 5 is specific in that, the expenditure or allowances inadmissible under the provisions of Sections 30 to 43B in computing profits and gains of the business are to be added back. Clause (b) states that gain or loss on realisation of investments, if not credited or debited to profit and loss account, shall be added back, and similarly, provision for diminution in the value of investments debited to profit and loss account are to be added back. Clause (c) states that any amounts carried over to a reserve for unexpired risks as may be prescribed are to be allowed as a deduction. 
20. Barring the aforesaid adjustments, there can be no other adjustments contemplated to the scheme of computation of profits and gains of other insurance businesses. Reference to Section 14A thus does not arise in the context of such computation. In the scheme as we have set out above, the legislative intent is clear, to put in place a distinct and different scheme for computation of profits from other insurance business. The substantial question of law in relation to this issue is thus answered in favour of the assessee and against the revenue.
…………….
41. The Tribunal has delved in detail into the factual aspects of the matter both in the context of domestic law and the Double Taxation Avoidance Agreements (DTAA), addressing specifically the question as to whether a ‘broker’ would constitute a Permanent Establishment in terms of Article 5 of the DTAAs between India and Switzerland, Malaysia, Thailand, Qatar, Korea, Japan, Germany, United States of America, Singapore, United Kingdom, Spain, France, Australia and Kuwait. 
42. The submission of the assessee to the effect that re-insurers were situated outside India and their source of income was outside India was found to be factually correct. The specific line of argument was that the brokers in India were acting as independent entities merely playing the role of facilitators/communication channels. They did not engage in negotiation of the terms and neither did they finalize the percentages of commission in regard to the reinsurance contracts. 
43. Though the allegation of the Department was that the role of the brokers was far more than what was claimed by the assessee, the Tribunal notes, as a matter of fact towards the conclusion at paragraph 14, that nothing was brought on record by way of evidence by the Department to justify its stand in this regard. 
44. The Tribunal also makes reference to the IRDAI (Insurance Brokers) Regulations, 2002 which casts a mandate on reinsurance agents/brokers to act only as facilitators sans the authority to conclude contracts on behalf of the non-residents. The Tribunal thus concludes that the amounts collected by the brokers would only be in their capacity as trustees of the money that was ultimately held in a separate bank account. 
45. In light of this factual decision, the Tribunal concludes that the brokers did not either constitute a business connection in terms of Explanation (2) to Section 9(1)(i) of the Act or a Permanent Establishment in terms of Article 5 of the relevant DTAAs. 
46. No material is produced by the Department before us to dislodge the factual findings rendered by the Tribunal. The discussion in the order of the Tribunal sets out the relevant facts making it clear that the brokers were acting in an independent capacity and their role under the authority of the IRDAI Regulations, is as a facilitator and nothing more. 
47. Moreover, it is only after in-depth examination of the matter for AY 2020-21, that the Assessing Authority has concluded the issue in favour of the assessee. Clearly, the intention of the Department is to accept the findings in the order of the Tribunal dated 26.08.2022 for all subsequent years. We hence, we find no justification in the present lukewarm attempt to re-open and re-argue this issue. 48. In this context, we draw support from the judgment of the Supreme Court in Berger Paints India Ltd. V. CIT266 ITR 99, where the Supreme Court has held that where the Department has accepted the interpretation of a statutory provision in a given factual matrix, that interpretation should govern the assessments of that issue in regard to other assesses as well, who stand on an identical/comparable footing. 
49. In the present case, the assessee stands on a better plane, seeing as in its own case, the question of liability under Section 40(a)(i) has been accepted by the Department for A.Y.2020-2021. We may, in this regard, make useful reference to the ratio of the judgment in Commissioner of Income-tax V. Excel Industries Ltd. 358 ITR 295, where the Supreme Court has held that once a view has been taken in favour of the assessee on a particular issue, the Court will not be persuaded to take a different view for a different year without any convincing reason. 
50. In these circumstances, it would be wholly inappropriate for the Department to canvass a view contrary to the view adopted by it for assessment years commencing 2020-21 onwards, till date.
…………
54. We have, in the present order, also looked into the substantive issue of liability under Section 40(a)(i) and invocation of the Rule of consistency is additional, intended only to buttress on conclusion. Hence, and in light of the discussion as aforesaid, we see no necessity to admit the substantial questions of law now raised under the Miscellaneous Petitions.


13. [bookmark: M06]IDFC LIMITED V. ASSISTANT COMMISSIONER OF INCOME TAX, COMPANY CIRCLE II(3), CHENNAI (MADRAS HC) [2026: MHC:673] DATED 20.01.2026:
SECTION 10(23G), READ WITH SECTION 2(28A), OF THE INCOME-TAX ACT, 1961 - EXEMPT INCOME - INFRASTRUCTURE CAPITAL FUND/COMPANY (LIQUIDATED DAMAGES, UNDERWRITING COMMISSION AND STRUCTURING FEES AS ‘INTEREST’) - ASSESSMENT YEAR 2006-07 - ASSESSEE-COMPANY, ENGAGED IN PROVIDING LONG-TERM FINANCE FOR INFRASTRUCTURE, CLAIMED EXEMPTION UNDER SECTION 10(23G) IN RESPECT OF LIQUIDATED DAMAGES, UNDERWRITING COMMISSION AND STRUCTURING FEES RECEIVED BY IT, ON GROUND THAT SAME FELL WITHIN DEFINITION OF ‘INTEREST’ IN EXPLANATION TO SECTION 10(23G) AS ALSO UNDER SECTION 2(28A) - ASSESSING OFFICER, COMMISSIONER (APPEALS) AND TRIBUNAL DENIED THE EXEMPTION - ON FURTHER APPEAL, IT WAS ACCEPTED BY BOTH SIDES THAT ENTITLEMENT QUA LIQUIDATED DAMAGES STOOD SQUARELY COVERED IN ASSESSEE’S OWN CASE BY AN EARLIER DECISION OF THE HIGH COURT - AS REGARDS UNDERWRITING COMMISSION, HELD THAT SAME WAS DIRECTLY ENCOMPASSED BY DEFINITION OF ‘INTEREST’ UNDER CLAUSE (f) OF EXPLANATION TO SECTION 10(23G), WHICH ITSELF REFERS TO COMMISSION RECEIVED BY A FINANCIAL INSTITUTION FOR EXTENDING A GUARANTEE OR ENHANCING CREDIT - AS REGARDS STRUCTURING FEES, CHARGED FROM BORROWERS FOR MODIFICATIONS SOUGHT TO THE MODE OF FINANCIAL ASSISTANCE, HELD THAT DEFINITION OF ‘INTEREST’ UNDER SECTION 2(28A), BEING INCLUSIVE AND EXHAUSTIVE, TAKES WITHIN ITS FOLD ANY FEE CHARGED FOR RESTRUCTURING OF THE CREDIT FACILITIES WITH IN THE AMBIT OF ‘OTHER CHARGES’ IN RESPECT OF MONIES BORROWED/DEBT INCURRED.
THE HON’BLE MADRAS HIGH COURT, FOLLOWING ITS EARLIER DECISION IN VISWAPRIYA FINANCIAL SERVICES AND SECURITIES V. CIT [258 ITR 496] AS APPLIED IN THE ASSESSEE’S OWN CASE, HELD THAT UNDERWRITING COMMISSION AND STRUCTURING FEES WERE ELIGIBLE FOR EXEMPTION UNDER SECTION 10(23G), AND ANSWERED THE SUBSTANTIAL QUESTIONS OF LAW IN FAVOUR OF THE ASSESSEE AND AGAINST THE REVENUE.

RELEVANT PARAS:
“3.	The substantial questions of law that had been admitted on 19.06.2013 are taken up for consideration in seriatim. The first and second substantial questions of law read as follows:
'1. Whether the Income Tax Appellate Tribunal erred in holding that the appellant was not entitled to the exemption under Section 10(23G) of the Act in respect of Liquidated Damages, Underwriting Commission and Structuring Fees?
2. Whether the Income Tax Appellate Tribunal ought to have held that Liquidated Damages, Underwriting Commission and Structuring Fees were entitled to the exemption under Section 10(23G) of the Act inter alia as such receipts fell within the definition of "interest" in Section 2(28A) of the Act?'
4.	The aforesaid questions of law relate to entitlement to exemption under Section 10(23G) of the Income-tax Act, 1961 (in short ‘Act’) in respect of Liquidated Damages, Underwriting Commission and Structuring Fees.
5.	Both Mr.Niraj Sheth, learned counsel for the appellant and Mr. .T.Ravikumar, learned Senior Standing Counsel for the revenue would accede to the position that the entitlement qua Liquidated Damages has been considered by this Court in T.C.(A)Nos.1288 and 1290 of 2007 by decision dated 08.09.2015 and hence that issue stands squarely covered by the said decision in favour of the appellant.
6.	As far as Underwriting Commission and Structuring Fees are concerned, they were not part of the substantial question of law in the aforesaid Tax Case (Appeals). However, we have been taken in detail by both learned counsel to the provisions of Section 10(23G), in particular the definition of ‘interest’ in the Explanation to the aforesaid clause as well as the definition of ‘interest’ in Section 2(28A) of the Act and have carefully perused both the definitions.
7.	As far as Underwriting Commission is concerned, we are of the view that the same would be directly encompassed by the definition of ‘interest’ under Clause (f) of Explanation to Section 10(23G), as that clause itself refers to commission received by a financial institution for extending a guarantee or enhancing credit.
8.	As far as Structuring fees is concerned, the Assessing Authority has taken note of the nature of payment which is for the purpose of conversion of the financial assistance, for meeting the financial requirements.
9.	Learned counsel for the appellant would explain further by stating that structuring fees are fees that are charged from the borrower when there are modifications sought to the mode of financial assistance granted by the appellant either by additional/enhanced financial assistance or by opening a new loan, or otherwise.
10.	We find that Section 2(28A) which defines ‘interest’ would itself encompass such a fee. The definition, which is inclusive defines ‘interest’ to say that interest payable in any manner, in respect of monies borrowed or debts incurred including deposit, claim and other right or obligation, and includes service fee or other charge in respect of the monies borrowed or debt incurred in respect of credit facilities that have not been utilised. Fee charged for re-structuring of the credit facilities would thus come fully within the ambit of ‘other charges’ in respect of monies borrowed or debts incurred, and hence we accept the entitlement of the appellant in this regard as well.
11.	In the discussion in T.C.(A) Nos.1288 and 1290 of 2007, the Division Bench of this Court has referred to the earlier decision of this Court in Viswapriya Financial Services and Securities V. Commissioner of Income Tax (258 ITR 496). That decision was rendered in the context of classification of certain payments made in respect of investments by persons in a scheme floated by that assessee, under which the investor was guaranteed minimum return of 1.5% per month. In brief, the question was, whether the return of 1.5% would constitute ‘interest’ as defined under Section 2(28A) of the Act, warranting deduction of tax under Section 194A of the Act.
12.	After a detailed discussion on the scope of the term ‘interest’ under Section 2(28A), the Division Bench has stated as follows:
“11. The definition of the expression “interest” has been construed by this Court in Viswapriya Financial Services and Securities v. Commissioner of Income Tax, 258 ITR 496 to be more exhaustive. The Court held in the said case as follows:-
The definition of interest, after referring to the interest payable in any manner in respect of any moneys borrowed or debt incurred proceeds to include in the terms money borrowed or debt incurred, deposits, claims and ‘other similar right or obligation’ and further includes any service fee or other charge in respect of the moneys borrowed or debt incurred which would include deposit, claim or other similar right or obligation, as also in respect of any credit facility which has not been utilised. This statutory definition regards amounts which may not otherwise be regarded as interest as interest for the purpose of the statute. Even amounts payable in transactions where money has not been borrowed and debt has not been incurred are brought within the scope of the definition as in the case of a service fee paid in respect of a credit facility which has not been utilised. Even in cases where there is no relationship of debtor and creditor or borrower and lender, if payment is made in any manner in respect of any moneys received as deposits or on money claims or rights or obligations incurred in relation to money, such payment is, by this statutory definition, regarded as interest.
13. 	Having extracted the same, the Division Bench in T.C(A) Nos.1288 and 1290 of 2007 discusses and concludes the issue as follows:
"12. It must be remembered that under the terms of a loan agreement, a borrower is imposed with a primary obligation to repay the principal together with interest. An additional obligation is cast upon a borrower to pay interest on interest or penal interest, in the event of borrower committing a default upto a particular level. In some finance agreements, the finance companies also stipulate the payment of liquidated damages, if the default exceeds a particular tolerance limit. Irrespective of what the finance company itself may choose to term it, such liquidated damages cannot be excluded from the definition of the expression ‘interest’ under Section 2(28A), as the definition is so exhaustive. The definition is so exhaustive as to include even any service fee or other charge that is levied in respect of the monies that remain unutilised."
13. In certain cases, the lenders impose an obligation on the borrowers to pay the commitment charges, if after the sanction of the loan, the borrower could not make use of the funds upto a particular point of time. The definition of the word ‘interest’ under Section 2(28A) includes even such commitment charges. Therefore we are of the considered view that all the three authorities committed a mistake in understanding the scope of the expression ‘liquidated damages’ and in coming to a conclusion that the same would not come within the purview of the word ‘interest’ under Section 2(28A). Hence the questions of law 1 & 2 in T.C.(A) Nos.1288 & 1290 of 2007 are answered in favour of the assessee."
14.	We concur with the above decision and find that the eligibility in relation to Underwriting Commission and Structuring fee will be squarely covered by the same. Substantial question of law Nos.1 and 2 are answered in favour of the assessee and against the revenue.”

14. [bookmark: M07]M/S. KAS FOUNDATION VERSUS DIRECTOR OF INCOME-TAX, TRICHY [2025: MHC:2752] DATED 01.12.2025.
SECTIONS 11, 13(1)(d) AND 164(2) – CONTRAVENTION OF THE PRESCRIBED MODES OF INVESTMENT – CONSEQUENCE OF FORFEITURE OF EXEMPTION – AY 2007-08 – WHERE THE VIOLATION OF SECTION 13(1)(d) IS CONFINED TO A PARTICULAR INVESTMENT OR PART OF THE INCOME, EXEMPTION UNDER SECTION 11 CANNOT BE DENIED IN RESPECT OF THE ENTIRE INCOME OF THE TRUST – BY VIRTUE OF THE PROVISO TO SECTION 164(2), THE MAXIMUM MARGINAL RATE IS APPLICABLE ONLY TO THAT PART OF THE INCOME WHICH HAS FORFEITED EXEMPTION ON ACCOUNT OF THE VIOLATION – THERE IS A MATERIAL DISTINCTION BETWEEN INELIGIBILITY FOR EXEMPTION AND PARTIAL FORFEITURE OF EXEMPTION DUE TO A SPECIFIC CONTRAVENTION – CBDT CIRCULAR NO. 387 DATED 06.07.1984 APPLIED.
Relevant Facts:
The assessee, a company registered under Section 25 of the Companies Act, claimed exemption under Section 11 for AY 2007-08. The Assessing Officer denied the exemption in its entirety on the ground that the assessee had violated Section 13(1)(d).
The CIT(A) held that where the contravention of Section 13(1)(d) was confined to a particular part of the income or investment, only that portion would lose the benefit of exemption and would be taxable at the maximum marginal rate. The exemption available in respect of the remaining income could not be withdrawn.
The Tribunal reversed the order of the CIT(A) and held that the entire income of the assessee was liable to tax at the maximum marginal rate.
Before the Hon’ble High Court, both parties agreed that the issue was covered by the decision of the Madras High Court in Commissioner of Income Tax v. Working Women’s Forum. Following the said decision, as well as the principle laid down by the Bombay High Court in DIT (Exemption) v. Seth Mafatlal Gagalbhai Foundation, the Court held that the consequence of a violation under Section 13(1)(d) was restricted to the income relating to the offending investment.
Accordingly, the maximum marginal rate could be applied only to the portion of income which had forfeited exemption and not to the entire income of the assessee. The questions of law were answered in favour of the assessee and the appeals were allowed.
Relevant Paragraphs:
6. Both Mr.Vasudevan, for the appellant/assessee and Mr.Narayanaswamy, appearing for the Department, are consensus ad idem on the position that the issue raised in these appeals stand covered by a decision of this Court in Commissioner of Income-Tax v Working Women’s Forum, 365 ITR 353 (Madras). The question in that case as well, related to whether the denial of exemption under Section 11 should be only to the extent of income which is violation of Section 13(1)(d) of the Act. 
7. In the case of Working Women’s Forum, this Court has also noted the decision of the Bombay High Court in Seth Mafatlal Gagalbhai Foundation4 and, extracting the following paragraph and its agreement with the statement of the Bombay High Court therein, has rejected the revenue’s appeal. We may usefully extract the same paragraph below:-……….
8. In light of the decision in Working Women’s Forum5, with which we respectfully concur, the questions of law are answered in favour of the assessee / appellant and adverse to the revenue.

15. [bookmark: M08]COMMISSIONER OF INCOME TAX, CHENNAI VERSUS KARANDHAI TAMIL SANGAM [2026: MHC:672] DATED 21.01.2026.
SECTIONS 12A(2) AND 12AA – EFFECTIVE DATE OF REGISTRATION OF CHARITABLE INSTITUTION – APPLICATION FILED AFTER 01.06.2007 – WHERE AN APPLICATION FOR REGISTRATION IS FILED ON OR AFTER 01.06.2007, THE BENEFIT OF SECTIONS 11 AND 12 IS AVAILABLE ONLY FROM THE ASSESSMENT YEAR IMMEDIATELY FOLLOWING THE FINANCIAL YEAR IN WHICH THE APPLICATION IS MADE – AFTER THE INSERTION OF SECTION 12A(2) AND THE CORRESPONDING AMENDMENT TO SECTION 12AA(1), THE DISCRETION EARLIER AVAILABLE TO GRANT REGISTRATION RETROSPECTIVELY STOOD REMOVED – THE ABSENCE OF AN EXPRESS PROHIBITION IN SECTION 12AA DOES NOT AUTHORISE RETROSPECTIVE REGISTRATION, AS THE BAR IS INHERENT IN THE STATUTORY SCHEME OF SECTIONS 12A(2) AND 12AA READ TOGETHER – RETROSPECTIVE BENEFIT TO AN EARLIER ASSESSMENT YEAR CAN ARISE ONLY IN THE LIMITED CIRCUMSTANCES PROVIDED IN THE PROVISO TO SECTION 12A(2), INCLUDING WHERE ASSESSMENT PROCEEDINGS FOR SUCH YEAR ARE PENDING ON THE DATE OF REGISTRATION – APPLICATION HAVING BEEN FILED IN 2010, REGISTRATION COULD BE GRANTED ONLY PROSPECTIVELY.
Relevant Facts
The assessee-society was formed in 1911 and was engaged in activities concerning the advancement of Tamil language and the educational, social and economic welfare of Tamilians. It filed an application on 20.10.2010 seeking registration under Section 12AA.
The Commissioner rejected the application on various grounds, including alleged receipt of capitation fees, doubts regarding the genuineness of its activities and failure to file returns of income despite receipts exceeding the applicable threshold.
The Tribunal reversed the Commissioner’s order and directed grant of registration under Section 12AA. It also granted the registration retrospectively, without recording any reasons or statutory basis for doing so.
Before the Hon’ble High Court, the Revenue confined its challenge only to the retrospective operation of the registration and did not question the assessee’s entitlement to registration itself.
The Hon’ble High Court held that Section 12A(2), inserted with effect from 01.06.2007, expressly provides that where the application is made on or after that date, the benefits of Sections 11 and 12 apply only from the assessment year immediately following the financial year in which the application is made. The simultaneous amendment to Section 12AA created a complete statutory procedure and eliminated the earlier discretion to grant registration from the date of creation of the institution or any other anterior date.
The Court rejected the assessee’s contention that retrospective registration was permissible merely because Section 12AA did not expressly prohibit it. It held that the statutory bar arose from the combined operation of Sections 12A(2) and 12AA. Since the application was filed in 2010 and there were no pending assessment proceedings attracting the limited benefit under the proviso to Section 12A(2), the registration could operate only prospectively.
Accordingly, the Tribunal’s order was set aside only to the extent that it granted retrospective registration, and the Revenue’s appeal was allowed.

Relevant Paragraphs:
“12. Thus, Section 12A(2), states that where an application for registration of a trust or instruction had been made on or after 01.06.2007, the provisions of Sections 11 and 12 shall apply in relation to the income of such trust or institution from the assessment year immediately following the financial year in which the application had been made. With the amendment to Section 12AA, applications made under Section 12A(1)(aa) would be considered by the Principal Commissioner or Commissioner in terms of the procedure set out under Section 12AA of the Act. 
13. A seamless procedure was thus put in place for the consideration of applications seeking registration for eligibility for exemption and with the insertion of Section 12A(2) and amendment to Section 12AA(1), the question of retrospective grant of registration stood effaced from the Act. 
14. Prior to 1.6.2007, there were instances when registration was granted retrospectively from the date of creation/formulation of the entity seeking registration, or from any subsequent date at the discretion of the Commissioner of Income tax. With the insertion of sub-section (2) to Section 12A on 01.06.2007, there was no further avenue for such grant. 
15. Mr.Balaji points out that Section 12A(2) only refers to Sections 11 and 12 and not specifically, 12A and, hence, applications for registration under Section 12A stand outside the ambit of the amendment. This argument is misconceived as it is a pre-requisite for an assessee seeking exemption under Section 11 to possess registration under Section 12A, and, there is in fact, no other purpose for which registration under Section 12A would be sought by an assessee.
…………..
18. Mr.Balaji seeks to obtain some benefit from the above proviso but we are unable to see how this would help him. The only situation where the registration may be granted retrospectively is if there were a pending assessment for any assessment year which is not the factual matrix in the present case. In any event, the above discussion is academic as the above proviso has itself been substituted with effect from 01.04.2020. 
19. The mere fact that there is no specific bar under Section 12AA for grant of retrospective registration would not mean that the registering authority is enabled to so grant such registration especially if the law forbade it. The bar is inherent and explicit in the statutory scheme, and Section 12A(2) inserted simultaneous with the amendment to Section 12AA(1), must be read together. 
20. In this case, the application for registration has been filed in 2010 and hence the grant can only be prospective. The Tribunal has, in granting retrospective registration, not taken note of the law in this regard and we thus set aside the order of the Tribunal dated 09.08.2011, to this extent. The question of law is answered in favour of the Revenue and this appeal is allowed. No costs.”

16. [bookmark: M09]SHRI K. PANDIARAJAN & ANR V. ASSISTANT COMMISSIONER OF INCOME TAX (MADRAS HC): 2026: MHC:649: DATED 08.01.2026

HEADNOTE
INCOME-TAX ACT, 1961 — CAPITAL RECEIPT — COMPENSATION FOR RELINQUISHMENT/EXTINGUISHMENT OF CONTRACTUAL RIGHT — RIGHT OF FIRST OFFER/PRE-EMPTIVE RIGHT TO PURCHASE SHARES — SHAREHOLDERS' AGREEMENT — COMPENSATION RECEIVED PURSUANT TO SETTLEMENT WITH PROSPECTIVE ACQUIRER — WHETHER REVENUE RECEIPT — HELD, CAPITAL RECEIPT.

SUMMARY:

Where the assessee-founders, being minority shareholders in Ma Foi Management Consultants Ltd., possessed a contractual Right of First Offer (ROFO) under a Shareholders' Agreement to purchase shares held by the majority shareholder, Vedior Asia BV, and the proposed acquisition of Vedior by Randstad would effectively negate that contractual right, the assessee issued a legal notice asserting breach of the agreement. Subsequently, Randstad entered an MoU with the Assessee(s) under which a €1 million “success sharing bonus” was paid upon execution of the arrangement and withdrawal of the legal notice.
The Assessing Officer treated the receipt as business income, while the CIT(A) sustained the taxability but changed the head of income to “Income from Other Sources”. The ITAT affirmed the orders of the lower authorities.
It was held that the payment was made in settlement of, and as a measure to avoid, legal action arising from the infringement/effacement of the Assessee(s) contractual Right of First Offer. A contractual right to acquire shares, where its extinguishment results in the loss of a source of income or affects a capital asset/right, is a capital asset, and consideration for surrender/extinguishment of such right is a capital receipt.

RELEVANT PARAGRAPHS:

“24. The genuineness of the business arrangement inter se the parties has not been questioned by the Income Tax Department. In our understanding, 2004 shareholders agreement granted rights to appellants to purchase, as a first right, the shares of Vedior in the Company. By being acquired by Randstad, the entitlement of the appellants to first purchase has been negated/effaced.
25. In Guffic Chem (P) Ltd. (supra), the Supreme Court considered the taxability of receipts and their classification as capital or revenue. The question that had been framed for determination was whether a payment
under an agreement not to compete (negative covenant) is a capital or a
revenue receipt.
26. In that context, the Supreme Court notes that payment towards a non-compete negative covenant was always treated as a capital receipt and it is only vide the amendment with effect from 01.04.2003 that the receipt of non-compete fee was made taxable. This judgment is an authority for the proposition that payments towards non-compete fee would be treated as exempt till 01.04.2003 and taxable thereafter. 

27. In Oberoi Hotel Private Ltd. (supra), the Supreme Court considered the taxability of a receipt for giving up of first option of purchase/lease of hotel. The factual scenario is similar to the present case. The Court holds that an amount received as consideration for giving up a right to purchase/lease/operate the property, would be capital in its hands, as contra distinguished with consideration for settlement of rights under a trading contract.

28. The former relates to injury inflicted on a capital asset, and giving up a contractual right that results in the loss of a source of income. So too in the present case, where the assessee was denied the right of first purchase in terms of the agreement between the parties.

29. The Bombay High Court in B G Shah V. CIT (supra) was concerned with consideration for non-performance of tenancy and held that compensation received for termination of tenancy agreement on account of non-performance was a capital receipt as the tenancy was itself a capital asset.

30. The decisions of the Gujarat and Delhi High Court in Baroda Cement and Chemical Ltd. (supra) and J Dalmia (supra) would support the conclusions we have arrived at. In both cases, the right to sue was held to be a capital asset, the assessing authority bringing to tax the compensation received as capital gains. Ultimately, the Court quashed the demands on the ground that the question of capital gains would not arise in the absence of cost of acquisition.

31. Hence, the Department has consistently been taking the view that the right to sue would constitute a capital asset and there is neither necessity nor justification, to take a different view in the present case.”


17. [bookmark: M10]M/S. DECCAN ESTATES VERSUS THE DEPUTY COMMISSIONER OF INCOME TAX (MADRAS HC) [2026: MHC:819] DATED 22.01.2026.
SECTIONS 28, 36(1)(vii), 36(2) AND 37(1) – ADVANCE GIVEN IN THE COURSE OF REAL ESTATE DEVELOPMENT BUSINESS – CLAIM AS BAD DEBT OR BUSINESS LOSS – AY 2008-09 – AN ADVANCE MADE IN THE ORDINARY COURSE OF BUSINESS, IF IRRECOVERABLE, MAY CONSTITUTE A TRADING OR BUSINESS LOSS INCIDENTAL TO THE BUSINESS EVEN THOUGH THE CONDITIONS FOR ALLOWANCE AS BAD DEBT UNDER SECTIONS 36(1)(vii) AND 36(2) ARE NOT SATISFIED – WHERE THE PRIMARY CLAIM UNDER SECTION 36(1)(vii) FAILS, THE AUTHORITIES MAY CONSIDER THE ALTERNATIVE CLAIM AS BUSINESS LOSS UNDER SECTION 28, PROVIDED THE NECESSARY FACTS AND SUPPORTING MATERIAL ARE AVAILABLE ON RECORD – HOWEVER, THE LOSS IS ALLOWABLE ONLY IN THE ASSESSMENT YEAR IN WHICH IT CRYSTALLISES AND CANNOT BE CLAIMED IN A SUBSEQUENT YEAR AT THE ASSESSEE’S OPTION – WHERE THE LANDOWNERS HAD ADJUSTED THE ADVANCE AGAINST THEIR CLAIM FOR DELAY IN CONSTRUCTION AND COMMUNICATED THE SAME TO THE ASSESSEE IN MAY 1999, THE BUSINESS LOSS CRYSTALLISED IN THAT YEAR AND COULD NOT BE CLAIMED IN AY 2008-09 – FURTHER, THE ASSESSEE HAD NOT PURSUED THE ALTERNATIVE CLAIM BEFORE THE CIT(A) AND HAD NOT PLACED SUFFICIENT MATERIAL TO SUPPORT THE CLAIM UNDER SECTION 28.


Relevant Facts:
“The assessee, a real estate developer, entered into a joint venture agreement dated 10.12.1995 with certain landowners for development of a property under the project “Deccan Enclave”. In AY 2008-09, it wrote off an advance of Rs.50 lakh allegedly paid to the landowners and claimed deduction as a bad debt under Section 36(1)(vii).
The Assessing Officer rejected the claim on the ground that the conditions prescribed under Section 36(2) were not satisfied. The Assessing Officer accepted that the amount was connected with the assessee’s business and could, in principle, constitute business expenditure or business loss, but held that such claim could not be allowed in AY 2008-09 since the loss had arisen in an earlier year.
The CIT(A) allowed the claim as a bad debt by relying upon the decision of the Hon’ble Supreme Court in TRF Ltd. v. CIT. The Tribunal reversed the CIT(A), holding that the statutory requirement under Section 36(2) had not been fulfilled.
Before the Hon’ble High Court, the claim under Section 36(1)(vii) was not pursued. The assessee confined its case to the contention that the amount should be allowed as a business or trading loss incidental to its construction business.
The Court found that the landowners had, by letter dated 08.05.1999, adjusted the advance of Rs.50 lakh against compensation claimed for delay in construction and had also raised a further counterclaim against the assessee. The assessee had not established that it had challenged the adjustment of the advance at any subsequent stage.
The Hon’ble High Court held that the amount was in the nature of a business or trading loss, but such loss had crystallised when the landowners adjusted the advance in 1999. Therefore, the deduction ought to have been claimed in the relevant assessment year and could not be deferred until AY 2008-09.
The Court further observed that, although an alternative claim under Section 28 may be considered where the claim under Section 36(1)(vii) or Section 37 fails, the assessee must place the necessary material on record. In the present case, the assessee had neither pursued the alternative claim before the CIT(A) nor furnished sufficient material regarding the continuation or closure of the project. Even accepting the oral submission that the last sale occurred in August 2006, the claim would have pertained to AY 2007-08 and not AY 2008-09.
Accordingly, the question of law was answered in favour of the Revenue and the assessee’s appeal was dismissed.”
Relevant Paragraphs: 

“18. We agree with the Revenue that the claim of trading loss had crystallized at that point in time. Thus, while the nature of the debt is a business or trading loss, the claim in respect thereof ought to have been made at that juncture. In the present case, the business loss that arose from a transaction in the year 1999 has been claimed in financial year 2007-08.
……..
20. In such a case, it would have been incumbent upon the authorities to consider the alternate claim under Section 28, if the primary claim under Sections 36(1)(vii) or 37 had failed. However, it is also necessary that the materials to support the alternate claim ought to have been placed by the assessee on record. 
21. In the present case, there is no material available on record to support the alternate claim under Section 28 and the assessee has itself not pursued the claim in first appeal. Reliance on the decisions in Harshad 349 ITR 250 and Mohan Meakin Ltd 348 ITR 109 thus do not advance the case of the appellant. 
22. Further, a claim under Section 28 has to be incidental to the conduct of business. The business in this case, a joint development of the property in question, commenced in 1995. There is nothing on record to indicate how long the business continued or when it ended. 
23. On oral instructions, Mr.Vijayaraghavan submits that the last sale had been in August, 2006. This date is not part of the record, but even going by the same, had the business come to an end in August, 2006, the claim ought to have been made in assessment year 2007-08. In the above circumstances, we are unable to accept the submissions of the Appellant.
24. The question of law is answered in favour of the Revenue and adverse to the assessee and this appeal is dismissed. No costs.

18. [bookmark: M11]THE COMMISSIONER OF INCOME TAX, CHENNAI VERSUS M/S. KOTHARI SUGARS AND CHEMICALS LTD. (MADRAS HC) [2025: MHC:2995] DATED 11.12.2025.
SECTIONS 32, 2(11) AND 43(6) – DEPRECIATION ON BLOCK OF ASSETS – AY 2003-04 – AFTER INTRODUCTION OF THE CONCEPT OF “BLOCK OF ASSETS”, DEPRECIATION IS ALLOWABLE ON THE BLOCK AS A WHOLE AND NOT WITH REFERENCE TO THE USER OF EACH INDIVIDUAL ASSET – ONCE AN ASSET ENTERS A BLOCK, IT LOSES ITS SEPARATE IDENTITY AND THE RELEVANT REQUIREMENT IS THE USER OF THE BLOCK FOR THE PURPOSES OF BUSINESS – THEREFORE, WHERE THE ASSESSEE CONTINUED TO CARRY ON ITS BUSINESS AND THE RELEVANT BLOCK OF ASSETS REMAINED IN USE, DEPRECIATION COULD NOT BE PROPORTIONATELY DISALLOWED MERELY BECAUSE THREE INDIVIDUAL UNITS FORMING PART OF THE BLOCK HAD NOT BEEN OPERATED DURING THE RELEVANT YEAR – HOWEVER, WHILE COMPUTING THE WRITTEN-DOWN VALUE, NECESSARY ADJUSTMENTS UNDER SECTION 43(6) ARE TO BE MADE WHERE ANY ASSET IN THE BLOCK IS SOLD, DISCARDED, DEMOLISHED OR DESTROYED. FURTHER HELD THAT SECTION 38(2) HAS NO APPLICATION WHERE THE ASSETS ARE USED EXCLUSIVELY FOR THE ASSESSEE’S BUSINESS AND HAVE NOT BEEN DIVERTED TO PERSONAL OR NON-BUSINESS USE.
Relevant Facts:
The assessee claimed depreciation of approximately Rs.11.46 crore for AY 2003-04. The Assessing Officer disallowed 60 per cent of the claim, amounting to approximately Rs.6.87 crore, on the ground that three manufacturing units forming part of the assessee’s block of assets had not been operated during the relevant financial year.
The assessee contended that, after introduction of the block-of-assets regime, depreciation was required to be computed with reference to the entire block and not by examining the user of each individual asset or unit. The same issue had also been decided in favour of the assessee in the preceding assessment year, and that order had attained finality.
The CIT(A) allowed the assessee’s claim and the Tribunal affirmed the order, subject to the Assessing Officer making the adjustments prescribed under Section 43(6).
The Hon’ble High Court held that once assets carrying the same rate of depreciation form part of a block, the individual assets cease to retain a separate identity for the purpose of allowance of depreciation. As long as the assessee continues its business and the block of assets is used for the business, depreciation is allowable on the block notwithstanding that particular units or assets within it were not operated during the relevant year.
The Court also rejected the Revenue’s reliance on Section 38(2), since there was no allegation that the assets had been used for personal or non-business purposes. The Revenue’s appeal was accordingly dismissed.
Relevant Paragraphs: 
12. Thus, on and from 01.04.1999, the claim of depreciation of any assessee would be in relation to business assets, either tangible or intangible, that fall within the block of assets. Hence, the question of attribution of a specific asset to a specific unit does not arise, and as and when there were changes to the composition of the block, the value thereof would be adjusted to make way for those changes. 
13. The argument of the assessee that the assets comprising the block are not required to correspond to any specific unit/plant is thus correct. As long as the assessee continues in business, which is admitted in this case, the assets in the block are ‘put to use’ and depreciation is to be granted in respect of that block of assets.
…………
15. That provision has no application in the present case as there is no dispute that the assets are being used exclusively only for the purposes of business or profession of the assessee. It is nobody’s case that the machine has been diverted for personal or other uses. This argument is hence rejected. 
16. The Delhi High Court, in Oswal Agro Mills Ltd., has referred to CBDT Circular No.469 dated 23.09.1986 (59 CTR (St) 9) that sets out the rationale behind the insertion of the concept of block of assets, and at paragraph nos. 31, 32 and 33 states:…….
17. We concur with the above observations. In fact, this very issue had arisen for AY 2002-03 and the Tribunal has answered the issue in favour of the assessee, the operative portion of its order reading as follows……….This order has become final and has not been challenged by the revenue. Hence also for this reason, we find no merit in the present appeal.


19. [bookmark: M12]SIVASAKHTI THREADS V. DEPUTY COMMISSIONER OF INCOME TAX (MADRAS HC): 2026: MHC:775: DATED 23.01.2026:

HEADNOTE
INCOME-TAX ACT, 1961 — SECTIONS 32(2), 70, 71, 72 AND 69 — AY 2007-08- UNABSORBED DEPRECIATION — SET-OFF AGAINST INCOME REPRESENTED BY UNACCOUNTED/EXCESS STOCK — ADDITION ASSESSED AS UNACCOUNTED STOCK — WHETHER UNABSORBED DEPRECIATION CAN BE SET OFF AGAINST SUCH INCOME — HELD, YES. SECTION 79A — UNDISCLOSED INCOME PURSUANT TO SEARCH — BAR ON SET-OFF OF LOSSES — PROSPECTIVE OPERATION. SECTION 115BBE — SECTION 115BBE(2) — BAR ON SET-OFF — PROSPECTIVE AMENDMENT.

SUMMARY:
Where the assessee's assessment for AY 2007-08 included an addition of ₹31,83,700 towards unaccounted stock in business, and the assessee subsequently sought set-off of unabsorbed depreciation of ₹11,06,525, the Assessing Officer rejected the claim on the ground that the addition represented deemed income under Section 69 and therefore did not fall under the head “Profits and Gains of Business or Profession”. The CIT(A) and ITAT affirmed the rejection, relying principally upon Fakir Mohammed Haji Hasan v. CIT.
It was held that the authorities failed to properly appreciate the effect of Sections 32(2), 70 and 72. Unabsorbed depreciation carried forward under Section 32(2) assumes the character of current-year depreciation/loss, and the statutory scheme permits its set-off against business income and, where there is no business income, against other income, except capital gains. The subsequent Gujarat High Court decisions in Radhe Developers India Ltd., Shilpa Dyeing & Printing Mills P. Ltd. and Krishnamegh Yarn Industries had distinguished and regarded the reasoning in Fakir Mohammed Haji Hasan as per incuriam for failure to consider Sections 71 and 72.
Accordingly, the assessee was entitled to the set-off of unabsorbed depreciation against the income arising from the unaccounted stock, subject to the statutory scheme applicable to the relevant assessment year. The substantial questions of law were answered in favour of the assessee and against the Revenue.
The Court considered the Revenue's reliance on Section 79A, which prohibits set-off of brought-forward loss or unabsorbed depreciation against undisclosed income detected pursuant to search/requisition/survey. However, Section 79A was inserted by the Finance Act, 2022 with effect from 01.04.2022 and therefore had no application to AY 2007-08.
The Court also considered Section 115BBE(2), inserted with effect from 01.04.2017, which expressly prohibits deduction, allowance or set-off of losses while computing income covered by Section 115BBE. The Court noted the CBDT's Circular No. 11/2019 dated 19.06.2019 recognising the prospective operation of the amendment. However, the Court held that Section 115BBE was not relevant because the assessment was made under Section 143(3) read with Section 153C, and not under Section 115BBE.

RELEVANT PARAGRAPHS
“16. The assessing officer has, in order of assessment dated 30.12.2008, made an addition of a sum of Rs.31,83,700/- as unaccounted stock in business. The assessee thereafter sought rectification of that order on the ground that its claim for carry forward and set-off of unabsorbed loss and depreciation had been omitted to be considered. The plea was rejected, and we are of the considered view that the assessee’s claim has not been appreciated in proper perspective by the authorities.

17. As per Section 32(2), unabsorbed depreciation loss which is carried forward, assumes the character of current year loss. The entitlement of the assessee to set-off the same as against business income or other incomes barring capital gains, is clear from a reading of Section 72 of the Act, which provides for carry forward and set-off of unabsorbed depreciation loss as against other income as well, in the absence of the assessee returning income from business.

18. This position has been omitted to be taken note by the authorities. In Fakir Mohammed Haji Hasan as well, the provisions of Sections 71 and 72 have not been taken note of, and this has been noted in the subsequent decisions of the Gujarat High Court in Radhe Developers India Ltd., Shilpa Dyeing & Printing Mills P. Ltd. And Krishnamegh Yarn Industries. The consequence is that current years’ loss is liable to be set-off as against current years’ income, barring under the head ‘capital gains’.

19. Mr. Mahalingam refers to Section 79A of the Act, that states that, where, consequent upon a search under Section 132, requisition under Section 132A, or survey under Section 133A, other than under subsection
(2A) of that section, the total income of any previous year of an assessee includes any undisclosed income, no set-off against such undisclosed income of any loss brought forward or otherwise, or unabsorbed depreciation under Section 32(2) may be granted in computation of total income. However, as Section 79A has been inserted vide Finance Act 2022, with effect from 01.04.2022 only, this argument does not benefit the revenue in this case.

20. In light of the aforesaid position, which the revenue accedes to, the substantial questions of law are answered in favour of the assessee and against the revenue.

21. Some arguments have been raised in the context of Section 115 BBE of the Act, inserted vide Finance Act, 2012, with effect from 01.04.2013, that provide for a special treatment in respect of incomes under the categories referred to in Sections 68, 69, 69A, 69B, 69C or 69D. The Section was substituted vide Taxation Laws (Second Amendment), Act 2016, with effect from 01.04.2017…….

22. Sub-section (2), inserted with effect from 01.04.2017, expressly states that no deduction in respect of expenditure or allowance or set-off of any loss shall be allowed to the assessee in computing the income in terms of Section 115 BBE.

23. There was some ambiguity as to whether the denial of set-off of loss provided for under Section 115BBE(2), though inserted with effect from 01.04.2017, would operate prospectively, or was clarificatory and hence would operate retrospectively. Courts have accepted the position that the operation is prospective, based on Central Board of Direct Taxes Circular No.11/2019 dated 19.06.2019.

24. Though Mr.Sivaraman raises this argument in support of the position that the present claim for AY 2007-08, being prior to 01.04.2017 must be allowed, we do not think this argument is relevant as the assessment in this case has not been made under Section 115BBE, which is a charging provision by itself, but under Section 143(3) read with Section 153C of the Act.”

20. [bookmark: M13]TAMIL NADU SMALL INDUSTRIES DEVELOPMENT CORPORATION LTD. INCOME TAX OFFICER (OSD), CIRCLE III (1), CHENNAI (MADRAS HC) [2026: MHC:772] DATED 29.01.2026:
SECTION 37(1), READ WITH SECTIONS 145 OF THE INCOME-TAX ACT, 1961 - BUSINESS EXPENDITURE, ALLOWABILITY OF (PRIOR PERIOD EXPENSES UNDER MERCANTILE SYSTEM OF ACCOUNTING) -  ASSESSMENT YEAR 2004-05 - ASSESSEE, A GOVERNMENT COMPANY ENTRUSTED WITH THE MAINTENANCE OF SIX GOVERNMENT-OWNED INDUSTRIAL ESTATES, WAS PERMITTED UNDER A GOVERNMENT ORDER DATED 01.07.1982 TO DEBIT THE GOVERNMENT FOR STAFF COST AND MAINTENANCE EXPENDITURE, SUBJECT TO A CEILING OF 4% OF THE CAPITAL COST OF THE ESTATES - ASSESSEE REPRESENTED TO THE GOVERNMENT SEEKING REVISION OF THE G.O. TO PERMIT DEBITING OF EXPENDITURE ON ACTUAL BASIS, AND PENDING A DECISION ON THAT REPRESENTATION, CONTINUED TO CLAIM EXPENDITURE IN EXCESS OF THE CEILING - PENDING CONSIDERATION OF ITS PROPOSAL, THE APPELLANT HAD CLAIMED EXPENDITURE ON AN ACTUAL BASIS RELATABLE TO AY 2003-04, AMOUNTING TO RS.1,64,47,348, AS A DEDUCTION IN AY 2004-05. THE GOVERNMENT ULTIMATELY REJECTED THE REPRESENTATION ON 06.02.2004, WHICH FACT WAS NOTED BY THE ASSESSEE'S BOARD OF DIRECTORS IN ITS MINUTES DATED 07.09.2004- THE CLAIM OF THE ASSESSEE WAS TAKEN UP FOR SCRUTINY DURING ASSESSMENT, AND THE ASSESSING OFFICER REJECTED IT ON THE GROUND THAT IT RELATED TO A PRIOR PERIOD. THE DISALLOWANCE WAS CONFIRMED CONCURRENTLY BY THE COMMISSIONER (APPEALS) AND BY THE TRIBUNAL. 
ON ASSESSEE'S APPEAL, THE HON'BLE MADRAS HIGH COURT HELD THAT THE GENUINENESS OF THE EXPENDITURE INCURRED WAS NOT IN DISPUTE AND THE SAME WAS NOT EVEN DISPUTED BY THE REVENUE. THE HON’BLE HIGH COURT, HAVING REGARD TO THE FACT THAT THE ASSESSEE WAS A GOVERNMENT/PUBLIC COMPANY, AND TO THE TOTALITY OF THE CIRCUMSTANCES, DIRECTED THE REVENUE TO CONSIDER THE ASSESSEE'S CLAIM OF EXPENDITURE FOR AY 2003-04, PROVIDED THE ASSESSEE FURNISHED A REVISED COMPUTATION OF INCOME FOR THAT YEAR WITHIN FOUR WEEKS FROM THE DATE OF THE JUDGMENT.

RELEVANT FACTS:
i. The appellant, Tamil Nadu Small Industries Development Corporation Ltd. (SIDCO), a Government company, had been assigned the maintenance and upkeep of six government properties - at Ambattur, Guindy, Thuvakudi, Kappalur, Mettur and Trivellore - earlier under the control of the State Industries Promotion Corporation of Tamil Nadu Ltd. (SIPCOT). Vide G.O.Ms.No.877 dated 01.07.1982, SIDCO was permitted to debit the Government for staff cost and maintenance expenditure up to a prescribed ceiling, namely, staff expenditure at 2%, property tax/water tax/other miscellaneous expenditure at 1%, and a lump-sum provision for maintenance including minor works at 1%, of the capital cost of the Industrial Estates and Developed Plot Estates.
ii. The appellant had been debiting expenditure to the extent permitted under the G.O. in computing its taxable income. It was subsequently advised that it would be preferable to debit the expenditure on an actual basis, to avoid financial prejudice. Memoranda were accordingly submitted to the Board on 10.04.2003 and 27.10.2003, seeking that the Board take steps to have the G.O. revised so as to permit debiting on an actual basis instead of the capped percentage. The Government did not reject the proposal outright; it sought further particulars, which were furnished by the assessee under cover of letters dated 03.12.2003, 10.12.2003, 06.02.2004, 20.04.2004 and 17.07.2004, thereby giving the assessee hope that the proposal would eventually be accepted. The proposal was ultimately rejected by the Government on 06.02.2004.
iii. Pending consideration of its proposal, the appellant had claimed expenditure on an actual basis relatable to AY 2003-04, amounting to Rs.1,64,47,348, as a deduction in AY 2004-05. This claim was taken up for scrutiny during assessment, and the Assessing Officer rejected it on the ground that it related to a prior period. The disallowance was confirmed concurrently by the Commissioner (Appeals) and by the Tribunal.
iv. The Tribunal's conclusion was that since the appellant followed the mercantile system of accounting, expenditure relating to another year could not be claimed in the year under consideration; that even the assessee's request for reimbursement (disregarding the 4% ceiling) was made only during the relevant year, per the Board meeting dated 10.04.2003; that the Board's decision to charge the entire expenditure to the profit and loss account was taken only on 07.09.2004, in the subsequent assessment year; and that the Tribunal, being seized only of the proceedings for the assessment year before it, could not direct the Assessing Officer to allow the deduction in an earlier or later year, each assessment year's proceedings being separate. The Tribunal accordingly confirmed the addition made by the Assessing Officer. The Tribunal, however, categorically found that the genuineness of the expenditure incurred was not in question, and that the basis of the assessee's request for reimbursement on an actual basis was also not in doubt.
v. On appeal to the High Court, it was held as under: 

RELEVANT PARAS:
“10. On an examination of the material on record, the High Court found that there was no doubt regarding the genuineness of the expenditure incurred, a position that even the learned Standing Counsel for the Revenue did not dispute before the Court. Having regard to the fact that the assessee was a Government/public company and to the totality of the circumstances, the Court was of the considered view that a direction ought to be given to the Revenue to consider the claim of expenditure for AY 2003-04, provided the assessee furnished a revised computation of income for AY 2003-04 within four weeks from the date of the judgment.”


21. [bookmark: M14]COMMISSIONER OF INCOME-TAX V. RAMCO CEMENTS LTD. (MADRAS HC) [2025: MHC:580], DATED 22.01.2025:

I. SECTION 37(1) OF THE INCOME-TAX ACT, 1961 - BUSINESS EXPENDITURE - ALLOWABILITY OF (REPLACEMENT OF MACHINERY) - ASSESSMENT YEAR 1996-97 - ASSESSEE INCURRED EXPENDITURE ON REPLACEMENT OF OLD MACHINERY BY NEW MACHINERY - ASSESSING OFFICER DISALLOWED CLAIM ON GROUND THAT EXPENDITURE WAS CAPITAL IN NATURE AND NEW MACHINERY HAD NOT BEEN COMMISSIONED - IT WAS NOTED THAT SYSTEM THAT REPLACED OLD SYSTEM WAS POLLUTION FREE AND REDUCED CONSUMPTION OF ELECTRICITY - FURTHER, IT WAS ALSO NOTED THAT THERE WAS NO INCREASE IN PRODUCTION CAPACITY IN FACTORIES OF ASSESSEE WHICH REMAINED CONSTANT BOTH PRE AND POST YEAR OF REPLACEMENT – AFTER CONSIDERING THE FACTS, THE HIGH COURT HELD THAT IMPUGNED EXPENDITURE INCURRED BY ASSESSEE WAS TO BE ALLOWED AS REVENUE EXPENDITURE [IN FAVOUR OF ASSESSEE]

RELEVANT PARAS:
“19. We have heard both learned counsel and taken note of the cases cited by them. The claim of expenditure in regard to replacement of machinery has been a burning issue in the State of Tamil Nadu. Claims were made either under Section 31 relating to 'current repairs' or in terms of Section 37 of the Act being a claim of expenditure.
20. In Saravana Spinning Mills (P) Ltd. (supra) and Sri Mangayarkarasi Mills Ltd. (supra), the Supreme Court considered claims under Section 31 of the Act. The Bench adumbrates the components of a mill and the processes involved therein, stating at paragraph 10, as follows:
10. From the above facts, it is clear that Blow Room, Carding, Combing, Drawing, Roving, Spinning and Winding are different Departments/Divisions in a textile mill. In each Department/Division there are several machines. Each of the above Departments/Divisions perform different functions and the functioning of each Department/Division produces a different Output which is carried forward to the next Department/Division having different machines therein. For example, in the Blow Room there are different beaters (machines) which open the raw- cotton and remove the dirt therefrom. That cotton is forwarded to the Carding Department in which there are Carding Machines equipped with Autolevelers which produces Silver which is then carried forward to the Combing Department. It is important to note that each Department has different items of machines, for example, in the Blow Room we have machines called as Beaters. Similarly, in the Carding Department we have Carding Machines with Autolevelers. If the Autoleveler fails, the Carding Machine becomes non-functional. If an Autoleveler is to be repaired then that repair would come within the connotation of the word "current repairs" because it is a part of the Carding Machine. Even if in a given case, replacement of an Autoleveler could come within the connotation of the word "current repairs" if the old part is not available in the market. It is a "current repair" because the Carding Machine remains as an asset without any change even after repair or replacement of the autoleveler. To give an example, a Compressor is an important part of an Air-condition Machine. Repair of the Compressor will come in the connotation of the word "current repairs" in Section 31(i) of the said Act because the assessee does not replace the Air-condition Machine. At the highest, he replaces a part of the Air-condition Machine. So is in the case of the picture tube in a Television Set, when the picture tube is replaced the Television Set is not replaced, therefore, such repairs alone can come within the connotation of the word "current repairs" in Section 31(i) of the said Act as it stood at the material time. They are effected to preserve and maintain the asset, viz, air- conditioner or carding machine. Lastly, it cannot be said that the textile mill constitutes a plant as it is one continuous process of manufacture beginning from Blow Room to the Winding Section. As stated above, different Outputs flow from different Segments of production like Blow Room, Carding, Combing, Roving, Winding etc. In the case of a textile mill there is no process whereby raw-material is fed on one end and the finished product comes out at the other end without intervention inbetween. For example, in the case of continuous Casting Machine in the Steel Industry we have one continuous integrated process under which scrap (raw material) is put in and what comes out is steel or iron or aluminium. Another example, in the case of "Pasteurization Plant" we have three chambers and Ducts. In the first milk is collected, in the second it is heated and in the third it is cooled. Duct carries hot and cold water. The raw material is Raw Milk, the end product is the pasteurized milk. In the Heat chamber there is the heater. In the Cooling Chamber we have cooling plant which has a concept similar to air-condition plant. Such a process is one integrated process. Therefore, the Tribunal and the High Court erred in holding that the manufacturing process in the textile mill is one continuous integrated process.
21. A distinction is made between the processes in a spinning mill vis a vis and those in a steel industry or air conditioning plant for the reason that, in a spinning mill, each Department deploys different items of machineries and hence the replacement of machines in a particular department would come within the connotation of the term 'current repairs'.
22. We are in this case concerned with a cement manufacturing plant and the claim is not under Section 31 but under Section 37 of the Act. In Saravana Spinning Mills (supra), this distinction has been noted at paragraphs 14 and 15 to following effect:
14. Some of the decisions cited on behalf of the assessees are not being discussed by us as they deal with cases falling under Section 37. That section is a residuary section. Under Section 37, a particular item of expenditure may be deductible if the expenditure does not fall within Sections 30 to 36; that it should have been incurred in the accounting year; that it should be in respect of a business carried on by the assessee; that it should not be on personal account of the assessee; that it should not be in the nature of capital expenditure and that it should be spent wholly and exclusively for business. Whether expenditure is 'revenue' or 'capital in nature' would depend upon several factors, namely, nature of the expenditure, nature of the business activity etc. For example, construction of the building for self-use may be capital in nature whereas in the hands of the builder a building constitutes his stock-in-trade and, therefore, on the sale of the building the expenditure has to be revenue. Therefore, the builder would be entitled to deduct such expenditure from the sale proceeds/gross income. Therefore, whether an expenditure is revenue or capital in nature would depend on the facts of each case. We do not wish to express any opinion on the applicability of Section 37(1) in the present case. There were certain civil appeals wrongly tagged with the present batch which will be decided separately by us as they concern with Section 37(1). Hence we do not wish to express any opinion on applicability of Section 37(1).
15. Before concluding, one aspect needs to be discussed. It was submitted on behalf of the assessees, in the present case, that although the assessees had claimed deduction under Section 31(i), they should be permitted to claim deduction under Section 37(1) as on facts it has been held by CIT(A), Tribunal and the High Court that the expenditure was revenue in nature. We find no merit in this contention. As stated above, even if the expenditure incurred is revenue in nature, still it may not fall in the connotation of the words "current repairs" under Section 31(i) which test has not kept in mind. As held by Chagla C.J. in the case of New Shorrock Spinning and Manufacturing Co. (supra) all repairs do not attract Section 31(i) even though the expenditure is revenue in nature. Therefore, the basic test, which had not been applied, in the present case, by CIT(A), Tribunal and the High Court, is whether the expenditure came within the expression "current repairs". Instead all the three authorities proceeded on the footing that since the expenditure was revenue it constituted "current repairs". It is for this reason that we have interfered with the concurrent findings given by CIT(A), Tribunal and the High Court.
23. A claim under Section 37 in regard to replacement of machinery has been looked into by a subsequent judgment of the Supreme Court in Sri Mangayarkarasi Mills Ltd. (supra). At paragraph 14 of that decision, and referring to the earlier decision in Saravana Spinning Mills9 the Bench states as follows:
14. The first issue that needs to be resolved is whether each machine in a textile mill is an independent item or merely a part of a complete spinning mill, which only together are capable of manufacture, and there is no intermediate marketable product produced. In our view, this issue has been satisfactorily answered by the recent decision of this Court in CIT v. Saravana Spinning Mills (P) Ltd. ((2007) 7 SCC 298). In that case this Court has held unambiguously that "each machine in a segment of a textile mill has an independent role to play in the mill and the output of each division is different from the other." Dealing with a ring frame in a textile mill, this Court has held that it is an "independent and separate" machine. Further, it is accepted that each machine in a textile mill is part of the integrated process of manufacture of yarn and is integrally connected to the other machines in the mill for production of the final product. However, this interconnection does not take away the independent identity and distinct function of each machine. Thus, each machine in a textile mill should be treated independently as such and not as a mere part of an entire composite machinery of the spinning mill. As stated above, it can at best be considered part of an integrated manufacture process employed in a textile mill.
24. The Supreme Court, in Saravana Spinning Mills (P) Ltd. (supra) and Sri Mangayarkarasi Mills Ltd. (supra), has noted the scheme of operation of a spinning mill as well as the distinction between the nature of claims, in terms of Section 31 and Section 37.
25. The position was clarified further in a subsequent judgement of the Supreme Court which is on point, in CIT v. Ramaraju Surgical Cotton Mills [2008] 166 Taxman 356/294 ITR 328 (SC), and turns on a claim under Section 37 of the Act by an assessee similarly placed with the present assessee, barring the differences between the nature of products manufactured. The Supreme Court observes that there are number of tests that are required to be looked into while deciding whether an item of expenditure is revenue or capital. One such parameter is whether the replacement of that asset had resulted in an increase in production capacity. This is a universal parameter, applicable both in the context of a textile mill and cement production plant.
26. In the event that the replacement had resulted in the production capacity being status quo, evidently, the replacement would be revenue in nature and in an event where the production capacity had stood enhanced, the inference was that the expenditure was capital in nature.
27. In Ramaraju Surgical Cotton Mills (supra) the comparative details of production capacity were unavailable on record. The matter was hence remitted to the Commissioner of Income Tax (Appeals) for denovo consideration, including specifically on the point relating to production capacity, and the assessee was given liberty to place the necessary details before the authority.
28. We are given to understand that several appeals touching on the same question have been remitted to the first appellate authority by this Court and Mr. Narayanaswamy confirms that the Department has accepted the position that increase or otherwise in production capacity would be an important and critical parameter to determine whether the expenditure incurred on replacement of machinery is revenue or capital.
29. The Department, he says, has accepted the claim under Section 37 as allowable, in circumstances where the assessee has been able to demonstrate that the production capacity has remained static, both pre and post replacement of machinery.
30. In view of this admitted position, we propose to decide this issue, based on the factual position that the production capacity has not increased. In fact, the Departmental Representative accede to the fact that the production capacity has not been enhanced, but only states that that is not the sole relevant parameter (See internal page 6 of Tribunal's order, paragraph 7).
31. In addition, and to satisfy ourselves of this aspect, we had sought the requisite comparative production details for the relevant period, and the same have been produced under compilation dated 21.01.2025, copies of which have been supplied to the revenue as well. The details are as follows:
……………………………………………………………………………………………….
32. The tabulation is supported by extracts from the Annual Reports for the relevant financial years (Schedule M). Schedule M establishes categorically that there is no increase in the production capacity either in RR Nagar factory or in Jayanthipuram factory which remain constant at 7,50,000 and 11,00,000 tonnes per annum respectively both pre and post the year of replacement. In the RR Nagar factory in fact, the actual production for the year ending 1996-97 is in excess of the installed capacity. This is attributable, according to the learned assessee counsel on instructions, to improved technology and better production efficiency.
33. In light of the above position and seeing as the installed capacity has remained constant over the years in question without there being any increase thereof, we are of the considered view that the expenditure incurred would be revenue in nature.”

II. SECTION 32 OF THE INCOME-TAX ACT, 1961 - DEPRECIATION - ALLOWANCE/RATE OF (FLY ASH HANDLING SYSTEM) - ASSESSMENT YEAR 1996-97 - ASSESSEE CLAIMED 100 PER CENT DEPRECIATION ON A 'FLY ASH HANDLING SYSTEM' WHICH WAS USED TO STORE FLY ASH (INPUT FOR CEMENT MANUFACTURE) IN LARGE SILOS OR STORAGE TANKS AND CHANNELIZE IT INTO CEMENT MANUFACTURING PROCESS - ASSESSING OFFICER REJECTED CLAIM FOR DEPRECIATION ON GROUND THAT SYSTEM COULD NOT BE TREATED AS AIR POLLUTION CONTROL EQUIPMENT AS IT DID NOT EVACUATE FLY ASH OUTSIDE PREMISES OF ASSESSEE . THE HON’BLE MADRAS HIGH COURT NOTED THAT METHOD FOLLOWED BY ASSESSEE FOR CONTAINMENT AND USE OF FLY ASH EFFECTIVELY ACHIEVED TWIN OBJECTS OF BOTH HANDLING/CONTAINING FLY ASH AS WELL AS EVACUATING IT FROM PREMISES BY CHANNELISING IT INTO PRODUCTION PROCESS. CONSEQUENTLY, HIGH COURT HELD THAT THE ASSESSEE WAS ENTITLED FOR GRANT OF 100 PER CENT DEPRECIATION IN RESPECT OF FLY ASH HANDLING SYSTEM. [IN FAVOUR OF ASSESSEE]

RELEVANT PARAS:
“ 42. Having heard both learned counsel, we are of the considered view that the assessee must succeed. It is true that the entry in question reads 'Ash handling system and evacuation system'. The grant of 100% depreciation is thus for a process that must both contain and evacuate fly ash that pollutes the air. It is nobody's case that the silos installed in the factory do not achieve the purpose of handling/containing the pollutant.
43. The main objection taken by the authorities is that the fly ash has not been disposed outside the premises but has only been used in production. We do not see the merit in this objection as we are of the view that the condition concerning 'evacuation' would stand fulfilled by any measure of ensuring that the fly ash has been effectively used.
44. The mode and manner of disposal is irrelevant so far as it is efficient and achieves the object of removal from the atmosphere. Needless to say, the use of fly ash in the manufacturing process has effectively rid the premises of the pollutant, and in a gainful manner. We wonder what could be a better mode of evacuation. We hence agree with the conclusions of the Tribunal that the method followed by the Assessee for containment and use of fly ash effectively achieves the twin objects of both handling/containing the fly ash as well as evacuates it from the premises by channelising it into the production process.
45. For that matter, any effective methodology/machinery that is followed/installed by an assessee to contain the dispersion of fly ash would satisfy the object and intendment of this requirement. The Assessee is entitled for the grant of 100% depreciation in this regard. This substantial question of law is answered in favour of the assessee and against the revenue.”

III. SECTION 80HHC OF THE INCOME-TAX ACT, 1961 - DEDUCTIONS - EXPORTERS (COMPUTATION OF TOTAL TURNOVER) - ASSESSMENT YEAR 1996-97 – EXCISE DUTY, CUSTOMS DUTY, WINDMILL POWER RECEIPTS ETC. DO NOT FORM PART OF TOTAL TURNOVER FOR PURPOSE OF CALCULATING BENEFIT UNDER SECTION 80HHC. [IN FAVOUR OF ASSESSEE]

RELEVANT PARAS:
“53. Both learned counsel would accede to the position that this issue is to be answered in favour of the assessee by virtue of the judgment of the Bombay High Court in. Sudharshan Chemicals Industries Ltd. (supra). The relevant portion of the judgment reads as follows:
6. We find merit in the contentions of the assessee. Under Section 80HHC, the Legislature intends that the profits from exports should not be taxed. For this purpose, a formula has been introduced whereby if the business is of composite nature then the proportionate profit relatable to the export business is to be found out by multiplying the profits of a business by the export turnover and dividing the product by the total turnover. This formula finds place in Section 80HHC(3) as it stood at the relevant time. Under Clause (b) of the Explanation to Section 80HHC, export turnover is defined to mean sale proceeds received in India by the assessee in foreign exchange. Under the said definition, export turnover is defined to mean the sale proceeds of any goods which are exported out of India but which will not include freight or insurance. Clause (ba) defines total turnover to exclude freight or insurance. This Clause (ba) explains the turnover in a negative manner so as to exclude freight or insurance. Therefore, a combined reading of the' above two clauses shows that they include anything which has nexus with the sale proceeds. Correspondingly, they show that they exclude everything which has no nexus with the sale proceeds. Further, the meaning of export turnover in Clause (b) of the Explanation to Section 80HHC, therefore, clearly shows that export turnover did not include excise duty and sales tax. The export turnover is the numerator in the above formula whereas the total turnover is the denominator. The above formula has been prescribed to arrive at the profits from exports. In the circumstances, the above two items, namely, sales tax and excise duty, cannot form part of the total turnover. In fact, if the denominator was to include the above two items and if the numerator excluded the above two items then the formula would become unworkable. In the circumstances, we are of the view that in order to ascertain the export profits, the above two items cannot be introduced to inflate the total turnover artificially in order to reduce the benefit which an assessee is entitled to. Ultimately, the object of Section 80HHC is required to be kept in mind in order to encourage exports. The Legislature has applied the above formula in order to find out the profits derived from the exports. In this connection, Section 80HHC(1) may also be noticed. Under Section 80HHC(1), it is, inter alia, provided that where an assessee is engaged in the business of exports of any goods, there shall be allowed in computing the total income of the assessee, a deduction of the profits derived by the assessee from the export of such goods. In other words, in computing the total income of such an assessee, profits derived by the assessee from the exports are deductible. The above expression, namely, "profits derived from exports" also finds place in Section 80HHC(3)(a). It says that where the export is of goods, the profits derived from such export shall be the amount which bears to the profits of the business, the same proportion as the export turnover in respect of such goods bears to the total turnover of the business. In fact, the earlier section 80HHC(3) consisted of two parts, namely, whether the assessee carried on a business as 100 per cent. exporter and secondly whether the assessee carried on a composite business. In the latter case, it was provided that the profits derived from exports shall be the amount which bears to the profits of the business as computed under the head "Profits and gains of business", the same proportion as the export turnover to the total turnover. The emphasis is on the words "profits derived from the exports". Therefore, weightage must be given to such profits. Such profits cannot be reduced artificially by including statutory levies in the denominator, namely, total turnover. Therefore, the turnover should be restricted to such receipts which have an element of profit in it. It is only the actual sale price which is relevant. Anything charged by the assessee by way of excise duty and sales tax cannot be taken into account as they do not have any element of profit. Even according to the accounting principles, such levies do not form part of the profit and loss account. In fact, they are shown as liability in the balance-sheet. In the circumstances, the above two items cannot be included in the total turnover. We prefer this interpretation as it advances the object sought to be achieved by the Legislature. Lastly, we are of the view that sales tax and excise duties are levied under the separate enactments which have different objects. We are concerned with Section 80HHC which is a separate code by itself. Hence, the general definition of the word turnover or the case law dealing with the said definition under the Sales Tax Act which is a State levy, cannot be imported into Section 80HHC of the Income-tax Act. Hence, we do not find any merit in these appeals.
54. Hence, this question of law is answered in favour of the assessee and against the revenue.”

22. [bookmark: M15]M/S. SANMAR SPECIALITY CHEMICALS LIMITED V. THE ASSISTANT COMMISSIONER OF INCOME-TAX COMPANY CIRCLE, VI (1), CHENNAI (MADRAS HC): 2025: MHC:769: DATED 24.03.2025:

HEADNOTE
INCOME-TAX ACT, 1961 — SECTIONS 40A(7)(B) AND 43B — PROVISION TOWARDS APPROVED GRATUITY FUND — DEDUCTIBILITY — INTERPLAY BETWEEN SPECIFIC PROVISION UNDER SECTION 40A(7)(B) AND GENERAL PROVISION UNDER SECTION 43B — SPECIFIC PROVISION WILL PREVAIL OVER GENERAL PROVISION — PROVISION MADE TOWARDS APPROVED GRATUITY FUND WITH LIC — WHETHER ACTUAL PAYMENT IS A CONDITION FOR DEDUCTION — HELD, NO, WHERE REQUIREMENTS OF SECTION 40A(7)(B) ARE SATISFIED.

SUMMARY:
Where the assessee made a provision of ₹31,24,172 towards an approved gratuity fund maintained with LIC, the Assessing Officer disallowed the same under Section 43B on the ground that the amount was only a provision and there was no evidence of actual payment. The CIT(A) allowed the deduction under Section 40A(7)(b), whereas the ITAT reversed the same holding that Section 43B, being a provision requiring actual payment, would prevail. It was held that Section 40A(7)(b) is a specific provision dealing particularly with a provision made towards contribution to an approved gratuity fund, whereas Section 43B is general in its application. Although both provisions contain non-obstante clauses, there is no real conflict between them. Where Section 40A(7)(b) specifically applies to an approved gratuity fund, it takes precedence over the comparatively general provisions of Section 43B. The Court further held that Section 40A(7) would override Section 43B provided the assessee satisfies the conditions prescribed under Section 40A(7)(b).

RELEVANT PARAGRAPHS:

“24. The Rule that a general provision should yield to specific provision springs from the common understanding that when two directions are given one encompassing a large number of matters in general and another to only some, the latter directions should prevail as being more specific in nature. Section 40A has been inserted by the Finance Act, 1968 with effect from 01.04.1968 whereas Section 43B has been inserted later vide Finance Act, 1983 with effect from 01.04.1984. 

25. One of the parameters to determine priority of one legislation / provision over the other, is as to which was the later provision and the general understanding is that the later would prevail. However, in the present case, the provisions of Section 40(A)(7), particularly clause (b) are specific to a claim of deduction based on a provision for payment towards an approved gratuity fund.

26. This is a stipulation which does not feature in the other provision i.e., Section 43B which is general its application and, relates to a ‘gratuity fund’ in clause (b) thereof in general terms. Seen in that context, the two provisions could be reconciled easily as, in our considered view, there is no real conflict inter se.

27. Had Section 43B also made reference to an approved gratuity fund, a conflict might have arisen. In the present circumstances, where Section 40(A)(7)(b) refers specifically to an approved gratuity fund and Section 43B, in generic terms, to a gratuity fund, we see no conflict in applying the provision of Section 40(A)(7)(b) in preference to Section 43B in the case of an approved gratuity fund.

28. The decisions in Commonwealth Trust (I) Limited (Kerala High Court) and Bechtel India Private Limited (Delhi High Court), support the legal position canvassed by the assessee on all fours. In Commonwealth Trust (supra), the Court answered this issue in favour of the assessee after a detailed discussion where the provisions of Sections 43B and 40(A)(7) have been compared and several case law referred.

29. In Betchal India (supra) the Court was concerned with the computation under Section 115JB of the Act, being Minimum Alternate Tax. On the issue of allowability of the claim for gratuity, the Court accepts the assessee’s stand noting thus:

“6. Further, we are in agreement with the Tribunal that s.40A(7)(b) of the Act will have an overriding effect over s.43B of the Act. In the first place s.40A(1) is an unequivocal non obstante clause and since s. 40A(7)(b) specifically permits a deduction of a sum constituting the provision towards an approved gratuity fund, the said provision will take precedence over a comparatively general provision like s.43B. Secondly, s.40A(7)(a) which disallows deduction of any provision of gratuity to employees on their retirement is itself made subject to s.40A(7)(b) which allows such deduction as long as it is made towards an approved gratuity fund. There is no dispute that in the instant case the provision made is towards contribution to an approved gratuity fund. Therefore the claim by the assessee for deduction on this score was clearly justified. We are accordingly of
the opinion that no substantial question of law arises in this regard as well.”
30. We find support for our conclusion at paragraph 20 supra, in the observations of the Delhi Court above to the effect that a specific provision such as Section 40A(7)(b) will take precedence over ‘a comparatively general provision like Section 43B’. 
31. In fact, the issue has been more or less answered by the Supreme Court in the case of Shasun Chemicals (supra), where the interplay between Sections 43B and Section 40A(9) is noted. The provisions of Section 43B mandate that certain deductions would be allowed only on actual payments.
32. Section 40A(9) states that no deduction shall be allowed in respect of any sum paid by the assessee as an employer towards setting up, or its contribution to any fund/trust/company/AoP/ DOI/Society/Institution, except were the sum is paid in accordance with the relevant provisions of Section 36 or as required by, or under any other law for the time being in force.
33. The analogy drawn by the assessee is qua the observation of the Supreme Court in the context of Section 40A(9) by that assessee, pointing out that that provision, Section 40A(9), has been held to override the provisions of Section 43B by operation of the non-obstante clause in Section 40A(1). So too in the present case, we agree that the provisions of Section 40A(7) would override Section 43B if the assessee in question satisfies the stipulations under clauses (a) and (b) thereof.”

23. [bookmark: M16]COMMISSIONER OF INCOME-TAX - II TIRUCHIRAPALLI V TAMIL NADU STATE TRANSPORT CORPORATION (KUM DIV.I) LTD. (MADRAS HC) [2025: MHC:3031], ORDER DATED 16.12.2025:

I. SECTION 41(1) OF THE INCOME-TAX ACT, 1961 - REMISSION OR CESSATION OF TRADING LIABILITY (WAIVER OF INTEREST) - ASSESSMENT YEAR 2001-02 - DURING YEAR, ASSESSEE-COMPANY, A STATE TRANSPORT CORPORATION, ISSUED SHARES AGGREGATING TO RS. 74.14 LAKHS AT RS. 10 PER SHARE BY CONVERTING LIABILITY TOWARDS OUTSTANDING INTEREST ON TERM LOAN RECEIVED FROM GOVERNMENT INTO EQUITY SHARE CAPITAL - ASSESSING OFFICER TREATED SUCH CONVERSION AS REMISSION OF LIABILITY AND BROUGHT AMOUNT TO TAX UNDER SECTION 41(1)(A) – HON’BLE MADRAS HC HELD THAT THE CONVERSION OF LIABILITY RECEIVED FROM GOVERNMENT AND INTEREST PAYABLE ON SUCH LOAN INTO EQUITY SHARE CAPITAL BY ALLOTMENT OF SHARES WAS AN ACCEPTABLE METHOD OF TREATING PRINCIPAL AND OUTSTANDING INTEREST. THEREFORE, QUANTUM OF EQUITY GAIN IN SUCH CIRCUMSTANCES WAS NOT LIABLE TO BE BROUGHT TO TAX AS DEEMED PROFITS. IN FAVOUR OF THE ASSESSEE.

RELEVENT PARAS:
“7. Having heard both learned counsel and also taking into account the decision of this Court in CIT v. Metropolitan Transport Corporation (Chennai) Ltd. [2020] 121 taxmann.com 372/421 ITR 307 (Madras), we are of the considered view that conversion of liability received from the Government and interest payable on such loan, into equity share capital by allocation of shares, is an acceptable method of treating the principal and outstanding interest. The quantum of equity gain in such circumstances is not liable to be brought to tax as deemed profits.
8. In fact, the decision of this Court in Metropolitan Transport Corporation (Chennai) Ltd. (supra) is directly on point. Hence, this question of law is answered in favour of the assessee and adverse to the revenue.”

II. SECTION 36(1)(IV) OF THE INCOME-TAX ACT, 1961 - PROVIDENT FUND, CONTRIBUTIONS TOWARDS RECOGNIZED (AMALGAMATED ENTITY) - ASSESSMENT YEARS 2001-02, 2004-05, 2005-06 AND 2006-07 - FOUR TRANSPORT CORPORATIONS WERE AMALGAMATED WITH EFFECT FROM 31-3-2001 - COMMISSIONER APPROVED AND RECOGNISED MERGER OF PROVIDENT FUND TRUSTS OF AMALGAMATING CORPORATIONS WITH PROVIDENT FUND OF AMALGAMATED ENTITY - ASSESSING OFFICER DISALLOWED CONTRIBUTION ON GROUND THAT FUND WAS UNRECOGNISED – THE HON’BLE HIGH COURT HELD THAT IN VIEW OF RECOGNITION GRANTED BY COMMISSIONER POST AMALGAMATION, SUCH RECOGNITION MUST RELATE BACK TO EFFECTIVE DATE OF AMALGAMATION, I.E., 31-3-2001. [IN FAVOUR OF ASSESSEE]

RELEVENT PARAS:
“9. Substantial question of law No II:
Whether on the facts and in the circumstances of the case, the Income Tax Appellate Tribunal was right in allowing the contributions to an unrecognised Pension and Provident Fund?
10. This question of law pertains to AYs 2001-02, 2004-05 and 2005-06. Having heard both learned counsel we are of the considered view that this question has to been answered in favour of the assessee. Four units of the TNSTC (i) Dheeran Chinnamalai Transport Corporation Ltd Employees' Provident Fund Trust, Trichy, (ii) Marudhu Pandiyar Transport Corporation Ltd Employees' Provident Fund Trust, Karaikudi (iii) Veeran Azhagumuthukone Transport Corporation Employees' Provident Fund Trust, Pudukottai and (iv) Tamil Nadu State Transport Corporation (Kumbakonam) Limited Employees had been amalgamated by order of the Company Court dated 30.12.2003 setting out the effective date for amalgamation as 31.03.2001.
11. Consequently, the Commissioner of Income-Tax, Trichirappalli, vide proceedings dated 30.01.2006 approved the merger of the provident funds of the four units, approving and recognizing the same in terms of Rule 3 (4) of Part A/Schedule IV of the Income-Tax Act, 1961. His order reads as follows:-
"Government Of India
Office of the Commissioner of Income Tax-II,
No.4, Williams Road, Cantonment, Tiruchirappalli - 620001.
C.No.7162p(1)/2005-06/CIT-II/TRY Dated :30.01.2006 PROCEEDINGS OF THE COMMISSIONER OF INCOME TAX - II, TIRUCHIRAPALLI
Present : G.Muthuramakrishnan, IRS
Commissioner of Income Tax - II, Tiruchirapalli.
Sub : Merger of Dheeran Chinnamalai Transport Corporation Ltd Employees' Provident Fund Trust, Trichy, Marudhu Pandiyar Transport Corporation Ltd Employees' Provident Fund Trust, Karaikudi and Veeran Azhagumuthukone Transport Corporation Employees' Provident Fund Trust, Pudukottai with Tamil Nadu State Transport Corporation (Kumbakonam) Limited Employees' Provident Fund Trust -Approval - reg.
***
ORDER:
The Tamil Nadu State Transport Corporation (Kumbakonam - II) Ltd, Trichy, Tamil Nadu State Transport Corporation (Kumbakonam - III) Ltd, Karaikudi, and Tamil Nadu State Transport Corporation (Kumbakonam- IV) Ltd, Pudukottai were merged with Tamil Nadu State Transport Corporation (Kumbakonam) Ltd, Kumbakonam, vide Government of India (Department of Company Affairs), order in No. S.O.1477(E) dated 30.12.2003 published in the Gazette of India No.1159 dated 30.12.2003. Clause No.11 of the above merger stipulated the merger of Provident Fund Trusts of the above Corporations i.e., Dheeran Chinnamalai Transport Corporation Ltd Employees' Provident Fund Trust, Trichy, Marudhu Pan-diar Transport Corporation Ltd Employees' Provident Fund Trust, Karaikudi and Veeran Azhagumuthukone Transport Corporation Employees' Provident Fund Trust, Pudukottai with Tamil Nadu State Transport Corporation (Kum-bakonam) Limited Employees' Provident Fund Trust.
2. Consequently the merger of the above Provident funds with the Tamil Nadu State Transport Corporation (Kumbakonam) Ltd Employees' Provident Fund is hereby recognised in terms of sub-rule 4 of rule 3 Part A of Schedule IV to the Income-Tax Act, 1961.
3. The recognition will take effect from 01.07.2005.
Sd/-
Commissioner of Income-tax II, Tiruchirappalli "
12. The above approval appears to have been completely lost sight of by the assessing authority in passing order of assessment dated 24.12.2008, after the approval of the provident fund in the hands of the amalgamated entity, as the contributions to pension and provident fund were disallowed on the ground that the fund was unrecognized.
13. The Tribunal does not appear to have considered this ground of appeal and rather, at paragraph 10 of its order, has proceeded on the basis of the settlement arrived at with the employees by the management under Section 12(1) of the Industrial Disputes Act, 1947. Clearly, the Tribunal has misdirected itself, as the findings at paragraph 10 relate to settlement of account of retirement benefits and not contributions to provident fund at all.
14. Mr.Mahalingam would thus suggest that the matter be remanded to the file of the Tribunal for its consideration, but we are not inclined to consider this request in light of the fact that the assessment years under consideration are more than two decades old. There is no dispute in relation to the approval granted by the CIT for the Fund (post amalgamation), and in light of the same, the finding of the authorities that the Fund is unapproved cannot be sustained.
15. The approval has been granted only with effect from 01.07.2007. However, since the effective date of amalgamation per order of the High Court is 31.03.2001, the recognition must take effect from 2001 - 02 onwards. We hence answer this question in favour of the assessee and adverse to the revenue.”

III. SECTION 72A OF THE INCOME-TAX ACT, 1961 - LOSSES - AMALGAMATION/DEMERGER CARRY FORWARD AND SET OFF OF (AMALGAMATION, ETC.) - ASSESSMENT YEARS 2003-04, 2004-05, 2005-06 AND 2006-07 - ASSESSEE CLAIMED CARRY FORWARD AND SET-OFF OF BUSINESS LOSS AND UNABSORBED DEPRECIATION FOLLOWING AMALGAMATION - ASSESSING OFFICER AND COMMISSIONER (APPEALS) REJECTED CLAIM ON GROUND THAT ASSESSEE WAS NOT AN INDUSTRIAL UNDERTAKING – IT WAS FOUND THAT ONE OF MAIN OBJECTS OF ASSESSEE WAS MANUFACTURE OF VEHICLES AND ASSESSEE HAD UNITS ENGAGED IN MANUFACTURE OF BUS BODIES ASSEMBLED ON CHASSIS PURCHASED FROM THIRD PARTIES – THE HON’BLE MADRAS HIGH COURT AFTER CONSIDERING THE FACTS HELD THAT ASSESSEE WAS TO BE TREATED AS AN INDUSTRIAL UNDERTAKING AND ENTITLED TO BENEFIT OF SECTION 72A - [IN FAVOUR OF ASSESSEE]
RELEVENT PARAS:
“29. We have heard rival contentions on this issue. Section 72A, to the extent to which it is relevant, reads as follows:
'Provisions relating to carry forward and set off of accumulated loss and unabsorbed depreciation allowance in amalgamation or demerger, etc.
72A. (1) Where there has been an amalgamation of-
(a) a company owning an industrial undertaking or a ship or a hotel with another company; or
.........
then, notwithstanding anything contained in any other provision of this Act, the accumulated loss and the unabsorbed depreciation of the amalgamating company shall be deemed to the loss or, as the case may be, allowance for unabsorbed depreciation of the amalgamated company for the previous year in which the amalgamation was effected, and other provisions of this Act relating to set off and carry forward of loss and allowance for depreciation shall apply accordingly;
........
(2) Notwithstanding anything contained in sub-section (1), the accumulated loss shall not be set off or carried forward and the unabsorbed depreciation shall not be allowed in the assessment of the amalgamated company unless-
(a) the amalgamating company-
(i) has been engaged in the business, in which the accumulated loss occurred or depreciation remains unabsorbed, for three or more years;
(ii).has held continuously as on the date of the amalgamation at least three-fourths of the book value of fixed assets held by it two years prior to the date of amalgamation;.
.......
(3) In a case where any of the conditions laid down in sub-section (2) are not complied with, the set off of loss or allowance of depreciation made in any previous year in the hands of the amalgamated company shall be deemed to be the income of the amalgamated company chargeable to tax for the year in which such conditions are not complied with.
........
(7) For the purposes of this section,
..........
(aa) "industrial undertaking" means any undertaking which is engaged in
(i) the manufacture or processing of goods; or
........
30. The benefit under Section 72A is available only in specific circumstances, including to a company that owns an 'industrial undertaking'. The definition of 'industrial undertaking' under adumbrates those undertakings engaged in the business activities circumscribed by clauses (i) to (v) of clause (aa) of Section 72A(7), that includes, in clause (i) of Section 72A(7)(aa), any undertaking engaged in 'the manufacture or processing of goods'.
31. The Memorandum of Association of TNSTC Kumbakonam is placed before us and to a specific query, we are told that the document is part of records. Mr.Mahalingam does not dispute this. The objects are as follows:-
1. To operate Road Transport Service.
2. To buy, sell, operate and lease out all types of passengers and goods vehicles.
3. To co-ordinate with any form of Road Transport Service.
4. To extend and improve the facilities for Road Transport in any area by providing an efficient system of Road Transport Service.
5. To manufacture, purchase, sell, maintain and repair rolling stock, vehicles, appliances, plant equipment or any other thing required for activities of the Company."
32. Hence one of the main objects of the assessee is to 'manufacture. vehicles. or. or any other thing for the activities of the company'. The assessee admittedly, has units relating to manufacture of bus bodies that are assembled with the chassis purchased from the third parties, and must thus, be taken to be an industrial undertaking. This is true in the case of TNSTC Villupuram as well, though the memorandum of association of that assessee is not before us. In any event the Revenue does not dispute that this assessee is also engaged in similar lines of businesses.
…………………………………………………………………………………………………
34. The Department argued that mere assembling of bus body and chassis would not amount to manufacture, and, in any event, only the chassis manufacturer is entitled to Development Rebate. The Bench concludes that manufacturers of both bus bodies and chassis carry on the business of manufacturing motor buses, and the issue was hence answered in favour of the assessee.
…………………………………………………………………………………………………
36. The assessing authority has proceeded to apply the provision (Section 72A), as it stood at the time of its insertion in 1981. The term 'mainly' in the context of manufacture being the main activity of the assessee, is found in the definition of 'industrial undertaking' in the Finance Act of 1981. No such limitation is found in the Act for the assessment years in question.
37. Section 72A(1) only requires the amalgamation of Companies 'owning an industrial undertaking'. The Transport Corporations are admittedly engaged in the business of manufacture, and hence, for the purpose of Section 72A, this would suffice. This argument of Dr.S.Sathiya Narayanan is hence rejected.
…………………………………………………………………………………………………………….
39. Section 72A(2) contains a condition that the amalgamated entity is to confirm, after a period of four years, that the industrial undertakings continues in business. In the present case, the assessee has produced the necessary confirmations in Form 62C under Rule 9(C) of the Income tax Rules, that are part of the record.
40. Finally, Mr.Balachander cites the case of CIT v. J.H. Gotla [1985] 23 Taxman 14j/156 ITR 323 (SC), wherein three Hon'ble Judges of the Supreme Court, considering a question relating to carry forward and set off of loss, held that the interpretation of a statutory provision should be done with the intention of discovering the true intention of that provision. The Court says:-
"Where the plain literal interpretation of a statutory provision produces a manifestly unjust result which could never have been intended by the Legislature, the court might modify the language used by the Legislature so as to achieve the intention of the Legislature and produce a rational construction. The task of interpretation of a statutory provision is an attempt to discover the intention of the Legislature from the language used. It is necessary to remember that language is at best an imperfect instrument for the expression of human intention. It is well to remember the warning administered by judge Learned Hand that one should not make a fortress out of the dictionary but remember that statutes always have some purpose or object to accomplish and sympathetic and imaginative discovery is the surest guide to their meaning."
41. There is thus no necessity to stretch and strain the language of Section 72A, as the assessing authority has, and on the clear language of the provision, we find that the assessees are entitled to the benefit of Section 72A of the Act. This question of law is answered in favour of the assessee.

IV. SECTION 37(1) OF THE INCOME-TAX ACT, 1961 - BUSINESS EXPENDITURE - ALLOWABILITY OF (SHARE CAPITAL) - ASSESSMENT YEAR 2004-05 - ASSESSEE INCURRED EXPENDITURE IN CONNECTION WITH INCREASE OF SHARE CAPITAL – IT WAS HELD THAT EXPENDITURE INCURRED FOR INCREASE OF SHARE CAPITAL WAS CAPITAL EXPENDITURE AND NOT ALLOWABLE AS REVENUE EXPENDITURE - [IN FAVOUR OF REVENUE]
RELEVANT PARAS:
“42. Substantial question of law No. IV :
"Whether on the facts and in the circumstances of the case, the Income Tax Appellate Tribunal was right in holding that the expenditure on increase in share capital should be allowed as revenue expenditure contrary to the decision of the Supreme Court in the case of Brooke Bond India Ltd. v. CIT 225 ITR 798 (SC) "
43. All learned counsel agree that this question of law pertaining to AY 2004-05 is covered against the assessee by the judgment of the Supreme Court in the case of Brooke Bond India Ltd. v. CIT [1997] 225 ITR 798/91 Taxman 26 (SC). The Assessing Officer and Commissioner of Income Tax (Appeals) have applied the aforesaid judgment to capitalize expenditures incurred on share capital. Hence, this issue is answered against the assessee and in favour of the revenue.”


24. [bookmark: M17]M/S. CHOLAMANDALAM MS GENERAL INSURANCE CO. LTD. AND M/S. ROYAL SUNDARAM GENERAL INSURANCE CO. LTD. VERSUS DEPUTY COMMISSIONER OF INCOME TAX (MADRAS HC) [2025: MHC:977] DATED 16.04.2025. 
SECTION 44 READ WITH RULE 5 OF THE FIRST SCHEDULE – COMPUTATION OF INCOME OF GENERAL INSURANCE COMPANIES – AYS 2009-10, 2010-11, 2013-14 AND 2014-15 – SECTION 44 CONTAINS A SPECIAL AND SELF-CONTAINED CODE FOR COMPUTATION OF PROFITS OF INSURANCE BUSINESS AND, BY VIRTUE OF ITS NON-OBSTANTE CLAUSE, EXCLUDES THE ORDINARY COMPUTATIONAL PROVISIONS CONTAINED IN SECTIONS 28 TO 43B – CONSEQUENTLY, NO DISALLOWANCE UNDER SECTION 14A CAN BE MADE WHILE COMPUTING THE INCOME OF A GENERAL INSURANCE COMPANY, AS ONLY THE ADJUSTMENTS SPECIFICALLY CONTEMPLATED BY RULE 5 OF THE FIRST SCHEDULE ARE PERMISSIBLE.
FURTHER HELD THAT PROVISIONS CREATED TOWARDS “INCURRED BUT NOT REPORTED” (IBNR) AND “INCURRED BUT NOT ENOUGH REPORTED” (IBNER) CLAIMS ARE ALLOWABLE WHERE THEY ARE COMPUTED BY A REGISTERED ACTUARY ON SCIENTIFIC AND ACTUARIAL PRINCIPLES IN ACCORDANCE WITH THE IRDA REGULATIONS – THE LIABILITY ARISES UPON THE OCCURRENCE OF THE INSURED EVENT AND THE SUBSEQUENT ACTUARIAL EXERCISE MERELY QUANTIFIES THE LIABILITY – SUCH PROVISIONS CANNOT BE REGARDED AS CONTINGENT OR UNASCERTAINED.
FURTHER HELD THAT FOR THE PERIOD DURING WHICH RULE 5(b) OF THE FIRST SCHEDULE STOOD DELETED, I.E., PRIOR TO AY 2011-12, PROFITS ARISING ON SALE OF INVESTMENTS BY A GENERAL INSURANCE COMPANY COULD NOT BE BROUGHT TO TAX – RESTORATION OF RULE 5(b) WITH EFFECT FROM 01.04.2011 COULD NOT BE APPLIED TO THE EARLIER ASSESSMENT YEARS.
HOWEVER, WHERE THE CESTAT, BY AN ORDER PASSED SUBSEQUENT TO THE ASSESSMENT, RECORDED A FACTUAL FINDING THAT MOTOR VEHICLE DEALERS HAD RENDERED SERVICES TO THE ASSESSEE, THE TRIBUNAL WAS JUSTIFIED IN REMANDING THE ISSUE OF DEDUCTIBILITY OF PAYMENTS MADE TO SUCH DEALERS TO THE ASSESSING OFFICER FOR THE LIMITED PURPOSE OF VERIFICATION WITH REFERENCE TO THE CESTAT ORDER.
Relevant Facts:
The assessees were general insurance companies carrying on, inter alia, motor and marine insurance business. The appeals related to AYs 2009-10, 2010-11, 2013-14 and 2014-15 and involved, among other issues, taxation of profits arising from sale of investments, disallowance under Section 14A, deductibility of provisions for IBNR and IBNER claims and payments made to motor vehicle dealers.
In relation to the profit on sale of investments, the assessees contended that Rule 5(b) of the First Schedule had been deleted with effect from 01.04.1989 and was restored only with effect from AY 2011-12. Therefore, profits on sale of investments could not be subjected to tax during the intervening period. The Hon’ble High Court accepted the contention in view of the settled judicial position and answered the issue in favour of the assessees.
As regards Section 14A, the Assessing Officer had disallowed expenditure allegedly relatable to exempt income by applying Rule 8D. The Hon’ble High Court held that the income of an insurance company has to be computed exclusively in accordance with Section 44 read with Rule 5 of the First Schedule. Since Rule 5 specifies the permissible adjustments to the profit disclosed in the accounts, no additional adjustment under Section 14A could be introduced.
The assessees had also claimed deduction for provisions created towards IBNR and IBNER claims. The provisions were calculated by appointed actuaries on the basis of actuarial principles and in conformity with the IRDA Regulations. The Assessing Officer treated the provisions as contingent and unascertained, whereas the CIT(A) held that the liability crystallised upon occurrence of the insured event and only its quantification remained to be completed. The Tribunal reversed the CIT(A).
The Hon’ble High Court held that the IRDA guidelines and actuarial methodology stood incorporated into the statutory scheme governing the computation of income of insurance companies. Once the claims were valued by a registered actuary through a scientific assessment of risk and other relevant parameters, the provisions had a sound and reliable basis and were allowable as expenditure.
In relation to payments made to motor vehicle dealers, the disallowance was based upon statements suggesting that no services had been rendered. Subsequently, the CESTAT recorded a finding that the dealers had in fact rendered services. Since the CESTAT order was not available when the original assessment was completed, the Tribunal remanded the matter to the Assessing Officer for limited verification. The Hon’ble High Court upheld such remand.
Accordingly, the issues relating to profit on sale of investments, Section 14A and IBNR/IBNER provisions were decided in favour of the assessees, while the limited remand concerning payments to motor vehicle dealers was affirmed.

Relevant Paragraphs:
“6. As against questions 21 to 24 under the caption Profit on sale of investment, raised in TC(A)Nos.755 and 855 of 2018, all learned counsel would concur on the position that the issues are to be answered in favour of the assessee by virtue of judgement of the Supreme Court in Commissioner of Income-Tax v United India Insurance Co affirming the decision of this Court in Commissioner of Income-Tax v United India Insurance Co. 
7. The operative portion of the judgement in the case of Commissioner of Income-Tax v United India Insurance Co3 qua the issue Profit on sale of investment is extracted below:-…….
8. We have had an occasion to deal with the same issue ‘profit on sale of investments’ in Commissioner of Income Tax –LTU V. Royal Sundaram Alliance Insurance Company Ltd.4, wherein we have held as follows:-……
9. Coming to the substantial questions of law in relation to disallowance under Section 14A, the Tribunal has concluded the issue adverse to the assessee holding that Rule 5(a) militates against the grant of expenses, which are not for the purposes of insurance business and, directing that the same are to be added back. 
10. The Assessing Authority, in the course of assessment, had disallowed the expenditure on the ground that it relates to income which is exempt and applying the computational methodology in Rule 8D. However, there was no impact, since the profit on sale of investments had been taxed as income from regular business activity.
………………………….
13. Section 14 A states that no deduction shall be allowed in respect of the expenditure incurred by the assessee in relation to income which does not form part of the total income under the Act. However, in framing of assessments in the case of insurance companies, it is purely Section 44 read with Rule 5 of the First Schedule that would apply. 
14. This position is made clear by Section 44 itself which says that the methodology for computation shall be as per Rule 5 of the First Schedule that excludes specifically the application of Sections 28 to 43B and Section 199 of the Act. We are thus of the considered view that in a specialised assessment of this nature, where the methodology for computation is not as stipulated under Section 28 to 43B, there is no role for Section 14A at all. 
15. The fact that such an assessment would stand outside the ambit of application of Section 14A is made clear by the non-obstante clause contained in Section 44 which states that notwithstanding anything to the contrary contained in this Act relating to the computation of income chargeable under the heads of interest on securities, house property, Capital gains or other sources, or Section 199 or Sections 28 to 43B dealing with the computation of business income, the assessment of insurance business would be in accordance with the Rules contained in the First Schedule alone.
16. Rule 5 of the First Schedule provides for a self-contained methodology for computation of profits and gains of other insurance businesses. It sets out the manner by which the profits and gains of other insurance business would be computed and stipulates specifically what the adjustments are, that are to be made to the profit before tax and appropriations as per the profit and loss account prepared in accordance with the Insurance and IRDA Acts and the Rules and Regulations. 
17. Clause (a) of Rule 5 is specific in that, it states that expenditure or allowances inadmissible under the provisions of Sections 30 to 43B in computing profits and gains of the business are to be added back. Clause (b) states that gain or loss on realisation of investments, if not credited or debited to profit and loss account, shall be added back, and similarly, provision for diminution in the value of investments debited to profit and loss account are to be added back. Clause (c) states that any amounts carried over to a reserve for unexpired risks as may be prescribed are to be allowed as a deduction. 
18. Barring the aforesaid adjustments, there can be no other adjustments contemplated to the scheme of computation of profits and gains of other insurance businesses. Reference to Section 14A thus does not arise in the context of such computation. In the scheme as we have set out above, the legislative intent is clear, to put in place a distinct and different scheme for computation of profits from other insurance businesses. The substantial question of law in relation to this issue is thus answered in favour of the assessee and against the revenue.
………………
40. That apart, the Actuarial Certificate issued by a registered Actuary sets out the summary of IBNR and IBNER proceedings which is the basis of the claim made by the appellants towards provision. A copy of the sample summary as on 31.03.2009 has been placed before us in the paper book to indicate the basis on which the claims have been made. 
41. Section 37 encompasses claims which are general in nature, not covered under Sections 30 to 36 that are specific in nature. A combined reading of Section 44 with the First Schedule indicates to us that the IRDA guidelines stand incorporated into the very scheme of taxation of an insurance business, by reference therein, to those guidelines. Thus, it follows that once an insurance company applies those guidelines and parametres in the maintenance of its accounts and computation of claims, there remains nothing further to be verified qua the veracity of the claims made. 
42. Various High Courts, the Delhi High Court in Care Health Insurance Ltd and Whirlpool of India Ltd, Calcutta High Court in National Insurance Co. Ltd, Bombay High Court in General Insurance Corporation of India and Kerala High Court in Kerala Transport Company have considered the identical issue, allowing them in favour of the Insurance companies. 
43. The objection of the Department is that the claim is based merely on a contract between the parties. In our view, this is an over simplification of the matter, as it has been demonstrated that the claim is based on a scientific assessment of the risk as well as other parametres. The materials placed before us now are on record from the stage of assessment and point to the unambiguous position that the Appellant has been adhering to the mandate of the stipulations under the Second Schedule to the Income Tax Act and the IRDA Regulations. 
44. Ultimately, the assessment and valuation of risk has been made by a Registered Actuary, and in our view this would amount to a sound and scientific basis for the claim of expenditure. Hence, we find that there is a scientific basis for the claim of the provisions based on the stipulations under the applicable statutory and other prescriptions. 45. The Chairman of the IRDA appears, in fact, to have sought a clarification from the Chairperson of the Central Board of Direct Taxes (CBDT) about the subject claim, setting out the history of the working of Insurance Companies, the relevant statutory provisions and Guidelines which govern their functioning, and the manner of preparation and presentation of the financial statements. That communication, dated 13.02.2013, has not found favour of response. 
46. In light of the aforesaid discussion, we answer the substantial questions of law in regard to claim in regard to IBNR and IBNER in favour of the assessee and against the Revenue.
……………………
49. That very issue, being the claim of input tax, had been the subject matter of adjudication by the service tax authorities that had travelled before the Customs, Excise and Service Tax Appellate Tribunal (in short, CESTAT), which had held that the motor vehicle dealers had, indeed, rendered services. That order of the CESTAT had been produced before the Tribunal relying on the factual findings therein that services had been rendered by the automobile manufacturers. 
50. The Tribunal has thus remitted the matter to the file of the Assessing Officer, since the order of the CESTAT is dated 24.02.2021, which order was not available before the Assessing Officer when the orders of assessment had been passed. In fact, the Tribunal has, in remanding the matter, stated that the remand was for the limited purpose of enabling the Assessing Authority to verify the issue with reference to the CESTAT order. 
51. We find nothing untoward in the order of remand and hence the conclusion of the Tribunal in this regard is affirmed. This substantial question of law is answered against the assessee.
52. In fine, the substantial questions are answered as follows: (i) Reinsurance Premium – not pressed and hence unanswered. (ii)Profit on sale of investment – answered in favour of the assessee. (iii) Disallowance of IBNR and IBNER – answered in favour of the assessee. (iv) Disallowance under Section 14A – answered in favour of the assessee. (v) Disallowance of payments made to Motor vehicle dealers – answered in favour of the revenue.”

25. [bookmark: M18]T.R. BALASUBRAMANIUM V. ASSISTANT COMMISSIONER OF INCOME TAX: 2025 (MADRAS HC): MHC:1145: Dated: 30.04.2025

HEADNOTE
INCOME-TAX ACT, 1961 — SECTIONS 46(2), 48, 49(1)(III)(C) AND 55(2)(B)(III) — AY 1991-92- CAPITAL GAINS-LIQUIDATION OF COMPANY — ASSET DISTRIBUTED TO SHAREHOLDER — SUBSEQUENT SALE OF ASSET IN SAME FINANCIAL YEAR — COST OF ACQUISITION — WHETHER SECTION 49(1)(III)(C) OR SECTION 55(2)(B)(III) APPLIES — HELD, SECTION 55(2)(B)(III) APPLICABLE WHERE CAPITAL GAINS ON DISTRIBUTION/EXTINGUISHMENT OF SHARES ARE ASSESSED IN THE SAME YEAR.

SUMMARY:
Where the assessee-shareholders had acquired shares in a company which subsequently went into voluntary liquidation, and an immovable property belonging to the company was distributed to them in proportion to their shareholding, the first taxable event was the extinguishment/transfer of the shareholders' rights in the shares under Section 46(2). The fair market value of the property on the date of distribution constituted the consideration for that first transaction. The second transaction arose when the shareholders subsequently sold the property received on liquidation. For determining the cost of acquisition of the property for this second transaction, Section 49(1)(iii)(c) provides, generally, for the cost to the previous owner, whereas Section 55(2)(b)(iii) provides that, where the assessee has been assessed to capital gains under Section 46 in respect of the asset, the fair market value of the asset on the date of distribution is to be taken as its cost of acquisition.
It was held that both Sections 49(1)(iii)(c) and 55(2)(b)(iii) can potentially apply to the two successive transactions. However, where the shareholder receives the asset and sells it in the same financial year, the two taxable events must be considered together. If the capital gain arising on extinguishment of the shares is offered to tax in the same year, the shareholder is treated as having been assessed to capital gains under Section 46, thereby attracting Section 55(2)(b)(iii). Consequently, the fair market value of the asset on the date of distribution constitutes its cost of acquisition for the subsequent sale. The Court also held that the ITAT was not justified in mechanically following earlier coordinate Bench orders when its own detailed reasoning supported the assessee. The proper course would have been to refer the matter to a Larger Bench if the Tribunal believed itself bound by conflicting earlier decisions.

RELEVANT PARAGRAPHS:
“16. The provisions of Section 46(2) as applicable to shareholders, states that where a shareholder, on the liquidation of a company, has received any money or asset from the company, he shall be chargeable to tax under thE head 'capital gains' in respect of the money received or market value of the assets as on the date of distribution, reduced by dividend received by him and the resultant sum shall be the full value of consideration for the purposes of Section 48 of the Act. Under Section 48, the expenditure incurred wholly and exclusively in connection with the transfer of the asset, and the cost of acquisition and improvement of the asset shall be deducted to arrive at the capital gain.
17. Applying the aforesaid provisions to the present case, we find that the unique factor that hass transpired in the assessee's case is that both Section 49(1)(iii)(c) and Section 55(2)(b)(iii) would stand attracted as, the transfer of shares, firstly, by way of extinguishment right therein and in consideration of which the appellant received the asset from the company (transaction 1) and secondly, by transfer of the asset received on liquidation and in consideration of which the assessee received actual money (transaction 2).

18. Relevantly both transactions, as aforesaid have taken place in the same financial year as the appellants have proceeded to sell their share of the property to MRL in the same year where the asset had been distributed to them, fusing the applications of both applicable statutory provisions.

19. In order to decide these appeals, it would suffice to advert the order of the Tribunal in the case of T.R.Srinivasan as this is the speaking order, which has analysed the provisions clearly and in a methodical manner. The operative portion of that order is extracted below:
8. Section 46(2) provides that when a shareholder receives money or any other asset from a company on its liquidation, then such shareholder shall be charged to capital gains tax. This capital gain is on account of transfer of shares effected by extinguishment of rights in the shares. The section further provides that sales consideration for the purpose of computing capital gains will be money actually received or fair market value of the asset on the date of distribution, as the case may be. The said sales consideration will be as reduced by the amount assessed u/s.2(22)(c). In our case there is no such amount assessed and therefore, for the sake of brevity, in this order reference to fair market value of the asset on the date of distribution will be presumed to be after such reduction and no further reference will be made to sec.2(22)(C). Again, for the sake of brevity, let us name this transaction, l.e. the transaction of transfer of shares as transaction A. The transfer of shares in this case is the first taxable event and since the assessee has received an asset other than money on liquidation, capital gains will be computed by deducting the cost of shares from the fair market value of the asset. The shares have been acquired by the assessee himself and therefore, there is no question of adopting any cost to the previous owner. The year of taxability will be the year in which the distribution of assets has taken place, i.e. the year in which the assessee received the asset. In the present case, the assessee has received the asset in financial year 1990-91 and hence capital gains would be taxed in assessment year 1991- 92. This entire transaction A can be presented in arithmetical form by taking a hypothetical example. Let us assume the following :
1. cost of acquisition of shares by the assessee Rs.100/-
2. fair market value of property received Rs.150/-
3. sales consideration of property sold Rs.170/-
4.cost of acquisition of property to the company Rs. 80/-
Thus, transaction A will be as follows:
Computation (1)
Sales consideration
for transfer of shares 	Rs. 150/- (being fair market value of property on
the date of distribution received
on liquidation)
Less: Cost of acquisition of shares Rs.100/-
Rs. 50/- capital gains
chargeable to
tax in assessment year 1991-92
It is presumed that the assessee has offered the above capital gain for taxation in assessment year 1991-92. Now we come to the second transaction which we shall name it as transaction B. This pertains to the sale of property received by the assessee on liquidation. Though the assessee has sold the property in the same financial year, i.e. in 1990- 91, yet for the time being let us presume that it is sold in financial year 1991-92, l.e. in the subsequent financial year. The property is sold for Rs.170/-• The question which now arises is as to what should be the cost of acquisition of the asset to compute capital gains. For this purpose, there are two provisions, viz., section 49(1)(il)(c) and section 55(2)(b)(iii), both of which are extracted above. Sec.49(1)(iii)(c) provides that where a capital asset becomes the property of the assessee on distribution of asset on the liquidation of a company, the cost of acquisition of the asset shall be deemed to be the cost to the previous owner. Sec.55(2)(b)(iii) provides that where the asset becomes the property of the assessee on the distribution of assets on liquidation, and if the assessee has been assessed to capital gains tax in respect of that asset under sec.46, the cost of acquisition would be the fair market value of the asset on the date of distribution. It will be noticed that both the provisions provide for the cost of acquisition of an asset which becomes the property of the assessee on the distribution of assets by a company on its liquidation. However, the applicability, of either of the provisions would depend on the situation in each case. If the assessee has been charged to capital gains tax on receipt of the property, then, as per sec.55(2)(D)(ii), the cost of acquisition would be the fair market value of the asset on the date of distribution. In the present case, at the end of paragraph 8 we have made a presumption to the effect that the assessee has offered the capital gains of Rs.50/- for taxation in assessment year 1991-92. Therefore, the provisions of sec.55(2)(b)(iii) would come into play. Accordingly, the presentation of transaction B in such a situation would be as follows :
Computation (2)
Sales consideration on sale of property Rs.170/-
Less : Cost of acquisition Rs. 150/- (being fair market
value of the property
on the date of
distribution)
Rs. 20/- capital gains chargeable to tax in assessment year 1992-93.
To repeat, while presenting the above two computations, we have presumed, (a) the two transactions have taken place in different years, and (b) the assessee has offered for tax the capital gains arising in the year of its accrual. Let us take another situation. We retain presumption (a) as it is. So far as presumption (b) is concerned, let us presume that the assessee has not offered the capital gains for taxation in the year of its accrual. In that case. in our view. the cost of acquisition will be as per sec.49(1)(II)(C), I.e. it will be the cost to the previous owner. In that case, the arithmetical presentation will be as follows :
Computation (3)
Sales consideration of the property Rs.170/-
Less: Cost of acquisition to the company Rs. 80/-
Rs. 90/- capital gains chargeable to tax in assessment year 1992-93
From the above three computations it can be seen that if the assessee offers capital gains for taxation as they arise, he will be paying tax on total capital gains of Rs.70/-. However, if he has chosen to offer capital gains for tax only in the year of sale of property received on distribution, he will end up paying more tax, i.e. on capital gains of Rs.90/-. This can be taken to be the additional tax burden invited by the assessee himself for not offering for tax the capital gain arising in transaction A in the year in which the gain accrued.
10. While presenting the computations in paragraphs 8 & 9 above, we have presumed that both the transactions have taken place in different years. However, as mentioned earlier this is not the actual position in the case before us. In the case before us, both the transactions have taken place in the same year and this fact in particular has given rise to the dispute. As mentioned earlier, sec. 55(2)(b)(iii) comes into play only if capital gains arising from the first transaction has been assessed to tax. In the present case, the question both the transactions have taken place in the same year. In transaction A has not been charged to tax in the earlier The argument of the department is that capital gains arising year and hence, sec.49(1)(iIi)(c) will apply. In our considered view, if this interpretation is to be accepted, it would amount to saddling the assessee with higher tax liability for no fault of his. This is one aspect of the matter. Another angle from which the matter can be viewed is this. In point of time, transaction A occurs first and it is only as a result of transaction A, transaction B occurs. Therefore, while preparing the total computation of income, the assessee will first compute capital gains in transaction A and offer it for tax. Thereafter, the assessee will compute capital gains in transaction B and offer it for tax. Under these circumstances, it can be said that the assessee has been assessed to capital gains tax under sec.46 and therefore, provisions of sec.55(2)(b)(iii) will be applied, i.e. the fair market value of the asset on the date of distribution can be taken as the cost of acquisition. The assessee has practically done this only with a slight difference. Instead of making two computations as in computation (1) and Computation (2) above, he has integrated both the computations into one as follows :
Computation (4)
Sales consideration of the property Rs. 170/-
Less: Cost of acquisition of shares Rs.100/- 
Rs. 70/- capital gains chargeable to tax in assessment year 1991-92
Thus, If capital gains arising in transaction A are treated as assess to tax earlier, then, whether the computations are separately done as per computation (1) and (2) or they are integrated into one as in computation (4), it makes no difference. However, the departmental view is as follows :
Computation (5)
Sales consideration of the property Rs. 170/-
Less: Cost of acquisition of the company Rs. 80
Rs. 90/- capital gains chargeable to tax in assessment year 1991-92
The department is canvassing for the above computation despite the fact that capital gains arising in transaction A are being taxed as per computation (4). Again, in our view, computation (5) should be adopted only where the assessee has postponed the taxability of capital gains arising in transaction A. In the present case, the assessee has not postponed the taxability of capital gains but is offering it for tax in the same year in which the gains have accrued. Therefore, it would be just and proper to accept the computation made by the assessee. However, we may hasten to add that so far as this appeal is concerned, we are not accepting the same for the reasons that follow.
20. Having thus accepted the argument of the appellant, the Tribunal proceeds to conclude adverse to the Appellant stating that it was bound by the conclusions of the earlier Benches of the Tribunal that had been decided adverse to the other two Appellants. In fact, the Tribunal could well have referred the matter for the constitution of a Larger Bench as is normally done in such matters instead of which, the Departmental appeal has come to be allowed. We are of the view that the procedure followed by the Tribunal in this case is incorrect particularly in view of the categorical discussion and conclusion in favour of the Assessee in the paragraphs extracted supra, with which we concur.
21. At any rate, we are now concerned with the substantial question of law on this issue and for this purpose, find that the manner of computation as adumbrated in Computation 4 above, would be the proper methodology for computation of cost of acquisition. This is a case where one has necessarily to take note of the computations of capital gain both in regard to transactions 1 and 2, and the same have rightly been taken note of, and stand encapsulated, in computation 4 above.”

26. [bookmark: M19]JASMINE TOWELS (P) LTD. V. ACIT (MADRAS HC) [2025: MHC:2864] DATED 11.12.2025:
SECTION 80HHC, READ WITH SECTION 147, OF THE INCOME-TAX ACT, 1961 - DEDUCTIONS - EXPORTERS (REASSESSMENT) - ASSESSMENT YEAR 2004-05 - ASSESSEE FILED ITS RETURN OF INCOME CLAIMING DEDUCTION UNDER SECTION 80HHC - AN ASSESSMENT UNDER SECTION 143(3) WAS COMPLETED - THEREAFTER, REASSESSMENT PROCEEDINGS WERE INITIATED ON GROUND THAT ASSESSEE HAD CLAIMED EXCESS DEDUCTION UNDER SECTION 80HHC - IT WAS NOTED THAT ORIGINAL ORDER OF ASSESSMENT WAS WHOLLY SILENT IN REGARD TO CLAIM UNDER SECTION 80HHC - DETAILS OF NOTICES UNDER SECTION 143(2) AND QUESTIONNAIRES UNDER SECTION 142(1) WERE ALSO NOT PRESENT IN ASSESSMENT ORDER – THE HON’BLE HIGH COURT HELD THAT SINCE ORIGINAL ASSESSMENT ORDER DID NOT INDICATE ANY APPLICATION OF MIND BY ASSESSING OFFICER ON ISSUE OF DEDUCTION UNDER SECTION 80HHC, ASSUMPTION OF JURISDICTION UNDER SECTION 147 WAS JUSTIFIED AS INCOME WAS ADMITTEDLY SUBJECT TO EXCESSIVE RELIEF UNDER SECTION 80HHC -  [IN FAVOUR OF REVENUE]

RELEVANT FACTS:

i. The assessee filed a return of income claiming relief under section 80HHC. The return was taken up for scrutiny and an assessment completed under section 143(3). The assessment order was wholly silent as to the deduction under section 80HHC, and nowhere did the Assessing Authority refer to the computation of section 80HHC. Neither did he mention anywhere that he had discussed with the assessee the details necessary and relevant to the computation of deduction under section 80HHC.
ii. In these circumstances, notice under section 148 was issued proposing to reassess the income for assessment year 2004-05 on ground that the assessee had claimed excess deduction under section 80HHC.
iii. The assessee was unsuccessful before the Tribunal as well, which upheld the assumption of jurisdiction under section 147 dismissing the appeal.
iv. On appeal to the High Court, it was held that:

RELEVANT PARAS:
“16. We have heard both learned counsel and perused the material papers as well as the cases cited.
17. The original order of assessment is wholly silent in regard to the claim under Section 80HHC. Normally, when an order of assessment is passed under Section 143(3) of the Act, there is a presumption that the issues raised for consideration in the return of income have been duly taken note of by the Assessing Officer.
18. In CIT v. Kelvinator of India Limited [2002] 123 Taxman 433 (Delhi)/[2002] 256 ITR 1 (Delhi) a Full Bench of the Delhi High Court, referring to Section 114(e) of the Evidence Act states that it is well known that a presumption can also be raised to the effect that in terms of clause (e) of section 114 of the Indian Evidence Act the judicial and official acts have been regularly performed.
19. Hence and normally, in a case involving a scrutiny assessment, the presumption would be in favour of the Assessing Authority having applied his mind to the issues that arise from the return of income filed, if supported by some evidence of discussion pre-assessment on those issues, by issuance of notice under Section 143(2) or questionnaire under Section 142(1) of the Act, identifying specific issues and calling for a response from the assessee.
20. In this case, the assessment order is singularly silent with regard to any such correspondence with the assessee, and is wholly non-speaking with regard to the claim under Section 80HHC. Had the Assessing Officer mentioned the claim under Section 80HHC in either the body of assessment or in the computation, there would have been something for us to base the presumption that the claim has not been wholly lost sight off, by the Assessing Authority. However, the order of assessment passed in the present case does not indicate any such application of mind.
22. In the present case though an assessment under Section 143(3) has been made, the income is admittedly subject to excessive relief under Section 80HHC, as the computation in the assessment has attained finality. Hence, the assumption of jurisdiction is seen to be justified.
23. Coming to the decisions cited, both, Tech Span India Private Ltd. & Anr. (Supra) and Hareshkumar Bhupatbhai Panchani (Supra), contain detailed reference to correspondence prior to completion of original assessment under Section 143(3) in relation to those issues identified by the Assessing Officer as requiring discussion.
24. In the case of Tech Span India Private Ltd. & Anr. (Supra), the Assessing Authority has issued a notice dated 09.03.2004 on the question of deduction under Section 10A of the Act, the reply of the assessee has been received and it is only thereafter that the assessment was framed.
25. Then again, in Hareshkumar Bhupatbhai Panchani (Supra) notice under Section 143(2) dated 18.11.2017 and questionnaire under Section 142(1) dated 08.11.2018 had been issued to that assessee, calling for a working of capital gain, and the registered deed of purchase to support the claim for deduction under Section 54 of the Act. The details had, vide letter dated 26.11.2018, supplied the working of capital gain, proof for deduction under Section 54 of the Act and the registered purchase agreement to the office.
26. Hence the original orders of assessment in those cases had been preceded by a detailed discussion which indicated application of mind and formation of opinion by those Assessing Officers, which is absent in the present case. The decisions cited are hence distinguishable.
27. In light of the above discussion, the substantial question of law is answered against the assessee and in favour of the Revenue. This Tax Case (Appeal) is dismissed. No costs.”


27. [bookmark: M20]CIT V. M/S. GEMINI COMMUNICATION LTD. (MADRAS HC) [2025: MHC:2997] DATED 09.12.2025:

SECTION 80-IC, READ WITH SECTION 139 OF THE INCOME-TAX ACT, 1961 AND RULE 12(3) OF THE INCOME-TAX RULES, 1962,– DEDUCTIONS – UNDERTAKINGS IN CERTAIN SPECIAL CATEGORY STATES – ASSESSMENT YEAR 2008-09 – ASSESSEE-COMPANY FILED A RETURN OF INCOME MANUALLY ON 30.09.2008 AND THEREAFTER FILED THE SAME ELECTRONICALLY, BELATEDLY, ON 06.11.2008 – ASSESSING OFFICER DENIED DEDUCTION CLAIMED UNDER SECTION 80-IC ON THE GROUND THAT, UNDER RULE 12(3) OF THE RULES (AS AMENDED W.E.F. 14.05.2007) READ WITH CBDT CIRCULAR NO.9/2006, E-FILING WAS MANDATORY FOR COMPANIES, THE MANUAL RETURN WAS OF NO CONSEQUENCE, AND SINCE THE ELECTRONIC RETURN WAS FILED BEYOND THE DUE DATE, SECTION 80AC BARRED THE DEDUCTION – CIT(A) CONFIRMED THE DISALLOWANCE – TRIBUNAL, HOWEVER, HELD THAT THE E-FILING SCHEME WAS FRAMED ONLY BY THE CBDT AND THAT THERE WAS NOTHING IN THE ACT MAKING ELECTRONIC FILING MANDATORY, AND ACCORDINGLY ALLOWED THE ASSESSEE'S APPEAL 
 ON THE REVENUE'S FURTHER APPEAL, THE HON'BLE HIGH COURT HELD THAT RULE 12(3), INSERTED BY THE INCOME-TAX (FOURTH AMENDMENT) RULES, 2007 W.E.F. 14.05.2007, MADE E-FILING MANDATORY FOR COMPANIES EITHER UNDER DIGITAL SIGNATURE [CLAUSE (ii)] OR THROUGH AN INTERMEDIARY WITH SUBSEQUENT ITR-V VERIFICATION [CLAUSE (iii)], AND THERE WAS NO OPTION TO FILE MANUALLY FOLLOWED BY A BELATED ELECTRONIC RETURN – CBDT CIRCULAR NO.3/2007 PERMITTED MANUAL FILING ONLY AS A TEMPORARY, LIMITED CONCESSION FOR ASSESSEES SEEKING TO APPROACH THE SETTLEMENT COMMISSION BEFORE 31.05.2007, SUBJECT TO SUBSEQUENT E-VERIFICATION BY 31.10.2007, AND HAD NO APPLICATION TO THE ASSESSEE'S CASE – THE CBDT, AS THE APEX BODY FOR TAX ADMINISTRATION, HAD MADE THE NECESSARY RULE AMENDMENTS AND ISSUED CIRCULARS TO GIVE EFFECT TO E-FILING, AND THIS COULD NOT BE SAID TO OVERRIDE THE STATUTE OR THE RULES, AS WRONGLY HELD BY THE TRIBUNAL – SINCE THE ASSESSEE HAD ITSELF E-FILED RETURNS FOR THE PRECEDING TWO ASSESSMENT YEARS (2006-07 AND 2007-08), IT COULD NOT PLEAD IGNORANCE OF THE PROCEDURE, AND AS THE ELECTRONIC RETURN WAS FILED ONLY ON 06.11.2008, WELL BEYOND THE DUE DATE OF 31.10.2007/EXTENDED DATE, THE ASSESSEE WAS DISENTITLED TO THE DEDUCTION UNDER SECTION 80-IC BY OPERATION OF SECTION 80AC – TRIBUNAL'S ORDER SET ASIDE, SUBSTANTIAL QUESTIONS OF LAW ANSWERED IN FAVOUR OF THE REVENUE, APPEAL ALLOWED.

RELEVANT PARAS: 

"6. It all boils down to whether the assessee had the option of filing a manual return for assessment year 2008–09. Section 139 of the Act deals with filing of return of income, including the due date there for, and the provision does not specify any details in regard to the manner for filing of return, per se, including whether the return has to be filed electronically or manually. For this purpose, one would turn to Rule 12 of the Income tax Rules (in short ‘Rules’), that stipulates the prescription for filing of return of income and the procedure therefor.
7.The Income Tax (Fourth Amendment) Rules, 2007 came into force on 14.05.2007 vide Notification No.S.O.762(E) [(169/2007 (F.No.142/3/2007- TPL)], incorporating Rule 12(3), that reads as follows:
‘12. Return of income and return of fringe benefits.
(3) The return of income or return of fringe benefits referred to in sub-rule (1) may be furnished in any of the following manners, namely:-
(i) furnishing the return in a paper form;
(ii) furnishing the return electronically under digital signature;
(iii) transmitting the data in the return electronically and thereafter submitting the verification of the return in Form ITR-V;
(iv) furnishing a bar-coded return in a paper form:
Provided that-
(a) a firm required to furnish the return in Form ITR-5 and to whom provisions of section 44AB are applicable or a company required to furnish the return in Form ITR-6 shall furnish the return in the manner specified in clause (ii) or clause (iii);
(b) a person required to furnish the return in Form ITR-7 shall furnish the return in the manner specified in clause (i).

8. Hence, on and from 14.05.2007, all assessees, including companies, were required to furnish a return in the manner specified either under clause (ii) of Rule 12(3), meaning, a return filed electronically, using a digital signature, or clause (iii), meaning transmission of data in the return electronically, and thereafter submitting verification of return in Form ITR V, utilising the services of an intermediary.
9.Even earlier, the Electronic Furnishing of Return of Income Scheme, 2004 (Notified vide S.O.No.1073(E) dated 30.09.2004) and the Furnishing of Return of Income Internet Scheme 2004 (Notified vide S.O.No.1074 (E) dated 30.09.2004) provided for e-filing of returns, subject to manual returns being filed immediately thereafter.
10.The option extended was only qua the use of (i) a digital signature under clause (ii) of Rule 12(3) or (ii) an intermediary under clause (iii) of Rule 12(3)). There is no option for filing of a return manually, followed by an electronic return thereafter, and that too, beyond the due date.
11. E-filing of Returns by companies was hence mandatory under Rule 12(3), with effect from 14.05.2007. Circular No.3/07 dated 25.05.2007 carved out an exception in respect of those assessees who wished to approach the Settlement Commission as the software for receipt and processing of electronic returns was under preparation, and expected to be rolled out only by end October 2025.
12.Hence, on the heels of Notification dated 14.05.2007, Circular No.3/07 dated 25.05.2007 came to be issued wherein the Board mitigates the hardship as above, providing as follows:
…………………………………………………………………………………………………
13. Despite the leeway granted to the assessees as above, it was made clear that filing of Returns and electronic verification thereof shall be on or before 31.10.2007, which was the due date for companies to file their returns of income. Under Notification No.S.O.1638 (E) [No.49/2010 (F.No.142/15/2010-TPL)] dated 09.07.2010, individuals were also brought under the electronic filing net with effect from assessment year 2010-11 onwards, and qua companies, the option for filing of return through intermediaries was revoked. This Notification reads as follows:
……………………………………………………………………………………………………..
14.The furnishing of electronic return by a non-resident agent for assessment year 2008–09 was dispensed for that year having regard to the difficulties faced by agents in India in furnishing returns.
15.In this case, are concerned with a Company, and in light of the prescription under Circular No.9/2006 dated 10.10.2006, it became incumbent upon such assessee to file a return of income electronically following the procedure set out under that Circular. There was no further avenue available for a company to continue to file manual returns of income.
16.Incidentally, Mr. T.Ravikumar, states that the assessee had filed returns of income electronically, for the previous two years, 2006–07 and 2007–08. It could not, hence, have been unaware of the procedure for submission of return of income.
17. While it is true that the impetus for the e-filing schemes emanated from the CBDT, there is nothing untoward in this, as the Board is the apex body to streamline and manage tax administration. Hence, there is no merit in the conclusion of the Tribunal that the CBDT has overridden statutory stipulations and rules. The necessary amendments to the Rules to enable such mechanisms, have been made and Circulars issued from time to time. The inception of the e-filing schemes are in the interests of administrative efficiency, and are a necessary incident of progress. Such measures in fact, continue, even as on date.
……………………………………………………………………………………………………
19.The substantial questions of law are answered in favour of the Revenue and this Tax Case (Appeal) is allowed. No costs.”

28. [bookmark: M21]PRINCIPAL COMMISSIONER OF INCOME TAX V. M. KIRAN KUMAR (MADRAS HC): T.C.A. NO.248 OF 2021: DATED 30.04.2026

HEADNOTE
INCOME-TAX ACT, 1961 — SEARCH AND SEIZURE — SECTION 132(4) — ADMISSION/CONFESSION DURING SEARCH — ADDITION BASED SOLELY ON STATEMENT WITHOUT CORROBORATIVE MATERIAL — WHETHER SUSTAINABLE — HELD, NO.
SECTION 2(22)(E) — DEEMED DIVIDEND — RUNNING ACCOUNT — TRADE/BUSINESS TRANSACTIONS — OUTSTANDING AMOUNTS TOWARDS PURCHASE OF JEWELLERY — WHETHER COMMERCIAL TRANSACTIONS FALL WITHIN SECTION 2(22)(E) — HELD, NO.
SECTION 10(38) — LONG-TERM CAPITAL GAINS — SHARES — SUBSTANTIAL APPRECIATION IN SHARE PRICE — ALLEGED PENNY-STOCK TRANSACTION — ADDITION BASED MERELY ON SUSPICION, MODUS OPERANDI AND GENERAL INVESTIGATION REPORTS — NO SPECIFIC EVIDENCE LINKING ASSESSEE TO ALLEGED ACCOMMODATION-ENTRY/BOGUS TRANSACTION — WHETHER EXEMPTION CAN BE DENIED — HELD, NO.


SUMMARY:
That during search proceedings, the assessee made a statement offering ₹20 crores as undisclosed income, but the statement was not made in his individual capacity and there was no corroborative evidence supporting the alleged undisclosed income, the addition could not be sustained merely on the basis of the statement recorded under Section 132(4). The Tribunal's finding that the statement/declaration related to the affairs of the company in which the assessee was Managing Director, and not to his individual income, was upheld.
The Assessee’s proprietorship concern was engaged in purchase and sale of gold and jewellery, and amounts were outstanding to third-party suppliers in the ordinary course of business, the mere existence of credit balances could not convert the transactions into loans or advances. The Tribunal found that the accounts represented continuing running accounts involving substantial purchases and sales, and that the balances were subsequently squared up against payment for goods supplied.	
Where the assessee claimed exemption under Section 10(38) in respect of long-term capital gains arising from sale of shares which had appreciated substantially, the Assessing Officer treated the gains as bogus primarily based on the extraordinary rise in the share price and general information concerning alleged penny-stock transactions.
The Tribunal found that the Revenue had not produced any specific evidence linking the assessee or the company in which the assessee invested with the alleged bogus long-term capital gain racket. The alleged lists of companies were not furnished to the assessee, nor was it established that the concerned company appeared in those lists. The High Court held that the ITAT's deletion of the addition was based on a pure finding of fact, giving rise to no substantial question of law. The Revenue's fourth question was accordingly answered against it.

RELEVANT PARAGRAPHS:
“6.If we sift through the order passed by the Assessing Officer, it is evident that whatsoever statement has been made by the assessee has not been made in his individual capacity and, therefore, no addition can be made on the basis of such admission of undisclosed income, more so as there is no corroborative evidence to support the statement of the Assessee offering undisclosed income during the time of search. Such a practice has been adversely taken note of by CBDT in its two circulars dated 18.12.2014 and 10.03.2023.
……..
9. In the case at hand, as there is no corroborative evidence to support the alleged confession of the assessee and in view of the fact that pursuant to the notice issued under Section 153A of the Act, the assessee has not returned it as income, and taking into consideration the decision cited by learned Senior Counsel for respondent in Nageshwar Enterprises (supra) and Esspal International (P.) Ltd (supra), we answer the first two questions of law against the appellant and in favour of the assessee.
…….
10. Qua the third question of law wherein a deemed dividend under Section 2(22)(e) of the Act was added as income by the Assessing Officer, learned Senior Standing Counsel for the appellant contended that Assessing Officer has found that M/s.Infinity Jewellers and M/s.Mariyam Creations belong to one Syed Aafaq Khurram and its transactions with A.K.Exports, which is the proprietorship concern of the assessee is highly suspicious and it is clear that the assessee has borrowed funds indirectly from M/s.Lalithaa Jewellery Mart, wherein he holds 90% of the shares, through the books of M/s.Infinity Jewellers and M/s. Mariyam Creations. Therefore, it is argued that they are deemed dividends in the hands of the assessee under Section 2(22)(e) of the Act. He placed reliance on the judgment of this Court in Bhagavathy Velan vs Deputy Commissioner of Income Tax (DCIT)4, to contend that, the ITAT was wrong in deleting the said addition.
11. Per Contra, learned Senior Counsel appearing for the assessee contended that, as rightly held by the ITAT, the transactions in question are pure business transactions and in the course of running account between parties it is natural that there will be outstanding in the books of accounts on the end of the financial/assessment year and in this case also whatever was outstanding in the books of accounts of M/s.A.K. Exports, due and liable to be paid towards the Jewellery supplied by M/s.Infinity Jewellers and M/s.Mariyam Creations, got squared in the next financial/assesment year on payment of the sale value of the supplied Jewellery. Similar is also the transactions between M/s.AK Exports and M/s.Lalithaa Jewellery Mart Pvt. Ltd, and, therefore, these business transactions do not fall under the scope of Section 2(22)(e) of Act as clarified by the CBDT Circular No.19/2017, dated 12.06.2017.
12. Learned Senior Counsel for the assessee relying on the decisions in Commissioner Of Income Tax vs Shri Madurai Chettiyar Karthikeyan5 and CIT, Kottayam Vs. Malaya Manorama, contended that there was no perversity in the order of the ITAT.
13. Upon hearing learned counsel for the parties on Question No.3, this court gave anxious consideration to the finding recorded by the ITAT in this regard, which is being reproduced below:
“8.7. … M/s. AK Exports is an independent proprietorship concern of the assessee and engaged in purchase and sale of gold and bullion from various parties and sells to LJM as a captive jewellery unit, for which it had received payments for sale of gold and gold ornaments. Similarly, M/s.Infinity Jewellers and M/s.Mariyam Creations are two third parties from whom M/s.AK Exports purchases gold and gold ornaments for which it has pending payments against purchase of goods. Based on the above transactions, the Assessing Officer has propounded the theory of circuitous transactions among the concerns for diverting profit of LJM in the guise of payment for purchase and sales and ultimately the same has been rerouted to the company as share application money. The AO, to arrive at such conclusion has given his own reasons including the capacity of two partnership firms and their business model including the places from where they operate their business.
8.8. We have given our thoughtful considerations to the reasons given by the AO to reach to a conclusion that cumulative credit balance in the books of M/s.AK Exports due to M/s.Infinity Jewellers and M/s.Mariyam Creations, as diversion of funds from LJM and found that the AO has propounded a theory of circuitous transactions purely on conjectures and surmises, moreover without their being proper appreciation of facts. We further noted that both concerns are carrying out their business independently and are regularly filing VAT returns not only that they have also income tax assessee's and filed return of income for the respective assessment years. In fact, these facts are not disputed by the AO. But, objection of the AO is that these concerns operate in a small place with no wherewithal to conduct business of such huge volume and also that there are no personnel employed by them for achieving these huge turnover. We ourselves do not subscribe to the reasons given by the AO, for the simple reason that what is dealt by these two concerns is gold and gold  jewellery, whose value is high compared to the mass and weight of any other merchandise that the AO conceives of. It is not uncommon that huge volumes could be achieved when transaction in a few kilograms of primary gold or the gold ornaments. As clarified by the ld. AR for the assessee, in places like Mumbai, where there is a place constraint with small place, huge turnover in thousands of crores are achieved. Therefore, for this reason, the conclusion arrived at by the AO that these are not commercial transactions but circuitous transactions carried through group firms for diverting funds of the company to the Director is incorrect and unfounded under law.
8.10. … The assessee has placed account copies of the concerns M/s.Infinity Jewellers and M/s.Mariyam Creations in the books of LJM. From the above, it could be seen that it is a continuing account, where huge purchase and sales inter se these concerns. Thus, it is very clear that it has a commercial transaction and account is running accounts. Further, the account copy of M/s. Mariyam Creations in the books of LJM for the period 01.04.2014 to 31.03.2015 is placed on record as per which the closing balance is only a sum of Rs.26.11 crores, whereas the AO has considered deemed dividend from this concern at Rs.46.18 crores. Thus, from the above, it is very clear that the AO's action is founded on suspicions and surmises and without reference to actual facts and figures. We further noted that the account copy of LJM in the books of M/s. AK Exports is placed on record at pages 89 to 173 of paperbook. It could be seen that the total credits / debits in this account for the period of Rs.810 crores. There are huge purchases as well as sales effected to LJM. The transaction between the assessee and LJM are also pure commercial transactions. Thus, even assuming for the sake of arguments that the amounts had been paid directly by LJM to M/s. ÁK Exports, still it would only be a commercial transaction outside the scope of deemed dividend as explained by the CBDT in Circular No.19 of 2017 dated 12.06.2017.
8.11. … Therefore, in our considered view, the AO has made addition only based on the formulated theory that the assessee avails the benefit in the nature of loans and advances in the capacity of shareholder. In order to consider any payment under the provisions of section 2(22)(e) of the Act, the first and foremost limb is that there should be some benefit arising out of the said transactions to the shareholder. In the present case, there is no personal benefit at all to the assessee. The AO himself accepts the fact that the funds were utilized during the course of business and therefore, this transaction at any point did not get out of the business circle at all. The provisions of section 2(22) (e) of the Act, is deeming provision-and-should-beconstrued strictly.”
14. This court upon perusing the finding rendered by ITAT has no hesitation in holding that the ITAT was right in stating that the transactions do not fall under Section 2(22)(e) of the Act and, therefore, we do not find any reason or ground to interfere with the findings of the Tribunal and answer the third question of law in favour of the assesse and against the revenue.
…….
19. Upon hearing learned counsel for the parties on Question No.4, this court gave anxious consideration to the finding recorded by the ITAT in this regard, wherein the ITAT has deleted the said addition made by the Assessing Officer,……..
20. Since the ITAT has deleted the addition on the basis of pure finding of fact, we hereby hold that the same does not give rise to any question of law, much less any substantial question of law and, therefore, we answer the last and fourth question of law against the appellant/department.”


29. [bookmark: M22]THE PRINCIPAL COMMISSIONER OF INCOME TAX-I, CHENNAI VERSUS M/S ESTRA ENTERPRISES PRIVATE LIMITED (MADRAS HC) [T.C.A. NO. 17 OF 2026] DATED 17.03.2026:

SECTIONS 147, 148 AND 45(2) – REASSESSMENT BEYOND FOUR YEARS – CONVERSION OF CAPITAL ASSET INTO STOCK-IN-TRADE – AY 2014-15 – WHERE THE ORIGINAL ASSESSMENT HAD BEEN COMPLETED UNDER SECTION 143(3), REASSESSMENT AFTER EXPIRY OF FOUR YEARS COULD VALIDLY BE INITIATED ONLY UPON ESTABLISHING THAT INCOME HAD ESCAPED ASSESSMENT BY REASON OF THE ASSESSEE’S FAILURE TO DISCLOSE FULLY AND TRULY ALL MATERIAL FACTS NECESSARY FOR THE ASSESSMENT – IN THE ABSENCE OF ANY SUCH ALLEGATION IN THE RECORDED REASONS AND WITHOUT ANY NEW TANGIBLE MATERIAL COMING INTO THE POSSESSION OF THE ASSESSING OFFICER, THE JURISDICTIONAL CONDITION UNDER THE PROVISO TO SECTION 147 WAS NOT SATISFIED – WHERE THE CONVERSION OF LAND FROM FIXED ASSET INTO PROJECT-IN-PROGRESS, THE JOINT DEVELOPMENT AGREEMENT AND ALL CONNECTED MATERIALS WERE ALREADY DISCLOSED IN THE ANNUAL ACCOUNTS AND CONSIDERED DURING THE ORIGINAL SCRUTINY ASSESSMENT, REOPENING ON THE BASIS OF THE SAME MATERIAL CONSTITUTED AN IMPERMISSIBLE CHANGE OF OPINION. FURTHER HELD THAT UNDER SECTION 45(2), CAPITAL GAINS ARISING FROM CONVERSION OF A CAPITAL ASSET INTO STOCK-IN-TRADE ARE CHARGEABLE IN THE YEAR IN WHICH THE CONVERTED ASSET IS ACTUALLY SOLD OR OTHERWISE TRANSFERRED – WHERE THE LAND WAS SOLD IN PARTS DURING FY 2015-16 AND THE ASSESSEE HAD OFFERED THE RESULTANT CAPITAL GAINS IN AY 2016-17, TAXING THE SAME AMOUNT IN AY 2014-15 WOULD RESULT IN DOUBLE TAXATION.

Relevant Facts:
The assessee-company, engaged in the business of infrastructure development, filed its return for AY 2014-15 declaring a loss. The return was selected for scrutiny and an assessment order under Section 143(3) was passed on 20.12.2016 after making certain additions and disallowances.
Thereafter, on 30.03.2021, the Assessing Officer issued a notice under Section 148 seeking to reopen the assessment. The reasons recorded referred to Note 24 of the assessee’s annual accounts, which disclosed that on 08.06.2013 the assessee had converted land held as a fixed asset into project-in-progress. The Assessing Officer observed that the notional profit arising from such conversion had not been recognised and that the assessee had entered into a joint development agreement with a developer.
According to the Assessing Officer, the joint development agreement resulted in relinquishment of the assessee’s rights over 60 per cent of the built-up area and constituted a transfer within the meaning of Section 2(47). He therefore proceeded to assess a sum of Rs. 125,42,89,672/- as undisclosed capital gains arising from conversion of the capital asset into stock-in-trade.
The assessee challenged the reassessment principally on the ground that the notice had been issued beyond four years from the end of the relevant assessment year, despite the original assessment having been completed under Section 143(3). It contended that all material facts relating to the conversion of land and the joint development agreement had already been disclosed and considered in the original assessment proceedings.
The CIT(A) accepted the assessee’s contention and held that the information relied upon for reopening already formed part of the annual accounts and assessment record. No new material had come into the possession of the Assessing Officer after completion of the original scrutiny assessment, nor was there any failure on the part of the assessee to disclose fully and truly all material facts.
The CIT(A) further found that the converted land was actually sold in parts only during FY 2015-16 and that, in accordance with Section 45(2), the assessee had offered the resulting capital gains to tax in AY 2016-17. Consequently, taxing the same gains in AY 2014-15 would amount to double taxation. The Tribunal affirmed the order of the CIT(A).
The Hon’ble High Court held that since the notice under Section 148 had been issued beyond four years from the end of the relevant assessment year, the Revenue was required to satisfy the conditions prescribed in the proviso to Section 147. It was incumbent upon the Revenue to establish that the escapement of income had resulted from the assessee’s failure to disclose fully and truly all material facts and that the Assessing Officer possessed fresh tangible material warranting reopening. 
The Court observed that the entire material relating to the conversion of land and the joint development agreement had been furnished by the assessee and considered during the original assessment proceedings. The recorded reasons contained neither an allegation of failure to disclose material facts nor any reference to fresh tangible material subsequently received by the Assessing Officer. The essential jurisdictional fact required for reopening beyond four years was therefore absent.
It was further held that the land was sold in parts during FY 2015-16 and the capital gains had already been offered to tax in AY 2016-17. The proposed reassessment for AY 2014-15 was consequently based upon a mere change of opinion and would also lead to taxation of the same income twice. Finding no error in the orders of the CIT(A) and the Tribunal, the Hon’ble High Court dismissed the Revenue’s appeal and held that no substantial question of law arose.
Relevant Paragraphs:
“9. The return of income filed by the assessee on 20.09.2014 for the Assessment Year 2014-2015 was assessed and an assessment order under Section 143(3) of the Act was passed by the Assessing Officer on 20.12.2016 by disallowing the loss of Rs.19,094,365/- and making additions to a sum of Rs.111,253,777/-. The assessment was reopened by issuing notice under Section 148 of the Act on 30.03.2021. T.C.A.No.17 of 2026 
10. Section 147 of the Act enables reassessment by issuing notice under Section 148, within a period of four years from the end of the relevant Assessment Year. For easy reference, Section 147 of the Act (during the relevant period, prior to substitution in the Finance Act, 2021 ) reads as follows:-…………
11. In the instant case, when the assessment order was passed on 20.12.2016, notice under Section 148 of the Act reopening the assessment had been passed on 30.03.2021 beyond the period of four years. As such, the proviso to Section 147 of the Act gets triggered. In such circumstances, the revenue has to satisfy that the reopening of the assessment fulfills the precondition as stipulated under proviso to Section 147 of the Act. The Revenue has to establish that the assessee has failed to disclose fully and truly all material facts necessary for the assessment for the relevant assessment year and the revenue is in possession of new material to come to a conclusion that there is an escape of income in the assessment.
12. A Division Bench of this Court in the case of M/s.Citadel Fine Pharmaceuticals Ltd. V. The Deputy Commissioner of Income Tax reported in (2025) 476 ITR 193, in which one of us (G.Arul Murugan, J.) was a party, while dealing with the issue of reopening of assessment beyond four years, after referring to the decisions of the Hon’ble Supreme Court in CIT V. Kelvinator of India Ltd. reported in 320 ITR 561 and the recent decision in Mangalam Publications V. Commissioner of Income Tax, Kottayam reported in 461 ITR 159, concluded that when the department has not brought on record any new material to establish failure on the part of the assessee to have made a full and true disclosure, the assumption of jurisdiction under Section 147 is bad in law. The relevant portion is extracted hereunder:-……..\
13. In the case on hand, the reasons for reopening the assessment have been extracted above. It is stated that as per Note 24 to annual accounts 2013-14, the assessee on 08.06.2013 had converted the land held by it as fixed assets to project in progress. Further, as per the provisions of Section 45(2) of the Act, the profits or gains arising from transfer by way of conversion by the owner of a capital asset into a stock in trade shall be chargeable to income tax accounts and since the same was not assessed, there is reason to believe for reopening the assessment. 
14. In fact, the entire materials in respect of the joint development agreement entered into with the buyers were also submitted and considered by the Assessing Officer and also dealt with in the assessment order. However, the Assessing Officer, by rejecting the objections to reopening, had passed the assessment order under Section 147 of the Act making the additions. 
15. The CIT(A) had considered all these aspects and observed that the assessee has converted land held by it as fixed assets to project in progress and has not recognised the notional profit on conversion in books of accounts. This information already formed part of the annual accounts and there is nothing new in it that has come to the notice of Assessing Officer after conclusion of scrutiny proceedings. When no new materials have been brought in for reopening and all the materials necessary were already available during original assessment, the assessee has truly and fully disclosed. 
16. The CIT(A) had also noted that the land in dispute was sold in parts only in the financial year 2015-16 and therefore, as per section 45(2), liability to sale is in the Assessment Year 2016-17 and the assessee has offered said income as capital gains in the Assessment Year 2016-17. Further holding that adding the same in Assessment Year 2014-15, will clearly be a double taxation of the same amount had allowed the appeal, setting aside the reopening of assessment. 
17. The ITAT has considered these aspects and found that there has been no failure on the part of the assessee to disclose fully and truly all material facts necessary for the assessment and there is no new information available with the Assessing Officer with regard to assumption of jurisdiction under Section 147 of the Act to reopen the assessment. The relevant portion of ITAT order reads as follows:-………….
18. The decision of this Court in the case of ACIT Vs Seshasayee Paper and Board Ltd. reported in [2023] taxmann.com 432 (Madras), was followed in rejecting the appeal, as there was no recording of the existence of circumstances, either failure on the part of the assessee to disclose fully and truly all material particulars which would confer jurisdiction to proceed/initiate reassessment proceedings beyond four years.
19. Admittedly, the entire materials were placed on record in the assessment by the assessee before the Assessing Officer and after the Assessing Officer passed the assessment order, nothing has been recorded in the reasons for reopening that there was any failure to disclose fully and truly all materials for assessment on the part of the assessee or that the Assessing Officer was in possession of any new tangible materials to reach the conclusion to have reasons to believe that the income has escaped the assessment. 
20. When the return filed by the assessee was adjudicated upon and accepted by the Assessing Officer, which resulted in the assessment order and further, the conversion to stock in trade was also sold in parts only in the financial year 2015-16 and the capital gains have been calculated and paid in the assessment year 2016 17, the reason to reopen the assessment under Section 147 of the Act is a mere change of opinion, which is impermissible as held by the Hon’ble Supreme Court in the case of Kelvinator and other decisions referred supra.
21. In such circumstances, we see no error or any infirmity in the findings arrived at by the ITAT warranting interference. No substantial questions of law arise for consideration in this appeal. 
22. Accordingly, this appeal stands dismissed. There shall be no order as to costs.

30. [bookmark: M23]THE COMMISSIONER OF INCOME TAX, CHENNAI VERSUS M/S. COGNIZANT TECHNOLOGY SOLUTIONS INDIA PVT. LTD. (MADRAS HC) [2025: MHC:2974] DATED 19.12.2025:
SECTIONS 147 AND 148 – REASSESSMENT BEYOND FOUR YEARS – DEPRECIATION ON COMPUTER SOFTWARE – AY 2002-03 – WHERE THE ORIGINAL ASSESSMENT WAS COMPLETED UNDER SECTION 143(3) AFTER EXAMINATION OF THE RETURN, FINANCIAL STATEMENTS AND DEPRECIATION SCHEDULE, AND NO NEW TANGIBLE MATERIAL SUBSEQUENTLY CAME INTO THE POSSESSION OF THE ASSESSING OFFICER, REOPENING ON THE BASIS OF THE SAME MATERIAL AMOUNTED TO AN IMPERMISSIBLE REVIEW OF THE ORIGINAL ASSESSMENT – IN THE ABSENCE OF ANY ALLEGATION THAT THE ASSESSEE HAD FAILED TO DISCLOSE FULLY AND TRULY ALL MATERIAL FACTS, THE EXTENDED PERIOD UNDER THE PROVISO TO SECTION 147 COULD NOT BE INVOKED. FURTHER HELD THAT WHERE AN ORDER UNDER SECTION 263 HAD SET ASIDE THE ORIGINAL ASSESSMENT ONLY IN RESPECT OF COMPUTATION OF EXEMPTION UNDER SECTION 10B AND HAD NOT DEALT WITH THE CLAIM OF DEPRECIATION, THE ORIGINAL ORDER DID NOT MERGE WITH THE FRESH ASSESSMENT ORDER ON THE ISSUE OF DEPRECIATION – CONSEQUENTLY, LIMITATION FOR REOPENING THAT ISSUE HAD TO BE RECKONED FROM THE DATE OF THE ORIGINAL ASSESSMENT AND NOT FROM THE ORDER PASSED PURSUANT TO SECTION 263.
FURTHER HELD THAT PRIOR TO THE INTRODUCTION OF A SEPARATE ENTRY FOR “COMPUTER SOFTWARE” FROM AY 2003-04, COMPUTER SOFTWARE WAS ELIGIBLE FOR DEPRECIATION AT 60 PER CENT UNDER THE THEN-EXISTING ENTRY RELATING TO “COMPUTERS” – THE ASSESSEE’S CLAIM OF DEPRECIATION AT 60 PER CENT FOR AY 2002-03 WAS THEREFORE VALID.
Relevant Facts:
The assessee filed its return for AY 2002-03 and claimed depreciation at 60 per cent on computer software. The case was selected for scrutiny, and after examining the return, financial statements and details furnished by the assessee, the Assessing Officer completed the assessment under Section 143(3) on 17.03.2005, accepting the depreciation claim.
The assessment was subsequently revised under Section 263, but only in relation to computation of exemption under Section 10B. The claim of depreciation on computer software was neither disturbed by the Commissioner nor reconsidered in the consequential assessment.
Thereafter, notice under Section 148 was issued on 03.03.2009, shortly before expiry of six years from the end of the relevant assessment year. The reassessment was initiated solely on the ground that computer software was eligible for depreciation at 25 per cent and that the higher rate of 60 per cent became applicable only from AY 2003-04.
The CIT(A) and the Tribunal held that the reassessment was barred by limitation since the assessee had made full and true disclosure of all material facts and no fresh material had come into the possession of the Assessing Officer.
The Hon’ble High Court affirmed that the original scrutiny assessment carried a presumption that the Assessing Officer had duly examined the return and accompanying material. Since the reassessment was based only upon the original financial statements and depreciation schedule, and there was no allegation of failure to disclose material facts, the extended limitation under the proviso to Section 147 was unavailable.
The Court further held that the subsequent assessment pursuant to Section 263 did not provide a fresh starting point for limitation on the issue of depreciation, since that issue had not formed part of the revision proceedings and there was no merger of the original assessment on that aspect.
On merits, the Court observed that prior to AY 2003-04 there was no separate entry for computer software in the depreciation schedule. The assessee had consistently claimed depreciation at 60 per cent by treating software as falling within the entry relating to computers, and such claim had not been questioned in earlier years. The claim of 60 per cent depreciation for AY 2002-03 was therefore upheld and the Revenue’s appeal was dismissed.
Relevant Paragraphs:
“15. There is no dispute as far as the dates and events are concerned. The order of assessment passed under Section 143(3) clearly refers to the return of income and the financials that have been looked into in detail. Discussions have taken place with the authorized representatives. The Full Bench of the Delhi High Court in the case of CIT v Kelvinator of India Ltd.,, holds, based on the presumption under Section 114(e) of the Evidence Act, that a quasi-judicial authority is deemed to have acted in proper exercise of his functions. Such a presumption would arise in the present case as well.
16. That apart, and more importantly, the return of income filed by the assessee is also full and complete and there is no allegation/assertion that any material indicating escapement of income, has come to the notice of the Revenue subsequently, to justify the re-assessment. Hence, the basis of re-assessment is only the return of income filed by the assessee, accompanied by financials, including the depreciation statement. This is an admitted position. 
17. It is also not the case of the Revenue that there is any justification for invoking the extended of limit in this case. The proviso to Section 147 of the Act makes it clear that the benefit of extended period of limitation would be available to the Revenue only in the event that there has been an omission on the part of the assessee to have made a full and true disclosure in the first instance. 
18. This is not the revenue’s case in the matter before us. In fact, only the financials and the depreciation statement of the assessee have been invoked to make the instant re-assessment. We hence concur with the Tribunal that assumption of jurisdiction is beyond the period of limitation prescribed. 
19. Moreover, the limitation would have to be reckoned only from the date of original assessment as the revision of assessment was only for computation of exemption under section 10A/B of the Act. The issue of depreciation is not a subject matter of the assessment under Section 143(3) read with Section 263 was passed on 05.09.2007, and hence there is no merger of the order of assessment dated 17.03.2005 with order of assessment dated 05.09.2007 as far as the issue of depreciation is concerned. (See CIT v Alagendran Finance Ltd.) 
20. The argument that the limitation must be computed with reference to order of assessment dated 05.09.2007 passed under Section 143(3) read with Section 263 of the Act is rejected. On the basis of the above discussion, Substantial question no.1, is answered in favour of the assessee.
21. As far as the merits of the re-assessment, we find that prior to the amendment of the depreciation schedule qua AY 2003 – 04 to 2005 – 06, the entry that has been invoked by the assessee for the present and previous years for which tax audit report has been placed before us is (2B) of Part A of the depreciation schedule that read ‘computers’ eligible at the rate of 60%’. 
22. The Audit report reveals that the assessee has been claiming depreciation at the rate of 60% on computer software based on the above entry and no questions have been raised by the Department in this regard. 
23. That apart, and as there is no specific entry in respect of ‘computer software’ for the period prior to 2003 – 04, we are of the view that there is nothing untoward in the assessee having availed the benefit of 60% depreciation for AY 2002 – 03 based on the entry as it stood then. Substantial question no.2 is also answered in favour of the assessee.”


31. [bookmark: M24]M/S MKR PALANISAMY & SONS V. THE ASSISTANT COMMISSIONER OF INCOME TAX (MADRAS HC): 2025: MHC:2976: DATED 19.12.2025:

INCOME-TAX ACT, 1961 — SECTIONS 153B, 153C, 153(2A), 254 AND 260A — ASSESSMENT PURSUANT TO REMAND BY ITAT — LIMITATION — DELAY OF 13 YEARS IN TAKING CONSEQUENTIAL ACTION — FRESH ASSESSMENT BECOMING TIME-BARRED — WHETHER SUBSTANTIAL QUESTIONS OF LAW REQUIRE ADJUDICATION — HELD, NO.
Summary:
Where the ITAT, by order dated 07.05.2012, had remitted the matters to the Assessing Officer for determination of jurisdiction and for framing fresh assessments under Section 143(3) read with Section 153, but the Department admittedly took no consequential action for more than 13 years, the Madras High Court held that nothing survived for adjudication at that stage. Under Section 153(2A), a fresh assessment pursuant to an order of the ITAT under Section 254 setting aside/cancelling the assessment was required to be made within one year from the end of the financial year in which such order was received by the Chief Commissioner/Commissioner. Since the ITAT's order was passed in May 2012, the limitation period expired on 31.03.2014. Consequently, the substantial questions of law had become academic/stale and were returned unanswered.

Relevant Paragraphs:
“7. Since a period of 13 years has elapsed since the order of the Tribunal setting aside the assessments to be re-done, we are of the view that nothing survives at this juncture. Per the provisions of Section 153 (2A) of the Act, a fresh order of assessment pursuant to an order passed by the Tribunal under Section 254 of the Act setting aside or cancelling the order of assessment, should be made before the expiry of one year from the end of the financial year in which the order under Section 254 had been received by the Chief Commissioner/Commissioner.
8. In the present case, the order is passed in May, 2012 and should have been received before 31.03.2013. Hence, the period of one year as provided under Section 153(2A) has expired on 31.03.2014. Since the limitation for passing of consequential orders has long passed, there is nothing to be served in deciding substantial questions of law in a stale matter. “


32. [bookmark: M25]VAKADA APPA RAO V. THE ACIT, CENTRAL CIRCLE IV(3), CHENNAI (MADRAS HC) IN TCA NOS. 567 & 568 OF 2010 AND M.P NO. 2 OF 2010; ORDER DATED 01.12.2025:

 SECTION 158BC READ WITH SECTION 143(3) OF INCOME TAX ACT, 1961 — BLOCK ASSESSMENT — SEARCH AND SEIZURE — INCOME TAX RULES, 1962 — RULE 9B, RULE 9B(3), (4) AND (5) — FILM DISTRIBUTION BUSINESS — NON-MAINTENANCE OF BOOKS OF ACCOUNT — DEDUCTION OF EXPENDITURE -  THE ASSESSEE, ENGAGED IN THE BUSINESS OF DISTRIBUTION OF FEATURE FILMS, HAD NOT MAINTAINED ANY BOOKS OF ACCOUNT OR FILED REGULAR RETURNS OF INCOME - PURSUANT TO A SEARCH UNDER SECTION 132, THE ASSESSING OFFICER DISALLOWED, IN TOTO, THE EXPENDITURE CLAIMED BY THE ASSESSEE ON ACQUISITION OF DISTRIBUTION/EXHIBITION RIGHTS OF FILMS, ON THE GROUND THAT THE ASSESSEE HAD NOT MAINTAINED BOOKS OF ACCOUNT AS REQUIRED UNDER RULE 9B(3), (4) AND (5) OF THE RULES - CIT(A) ALLOWED SET-OFF OF THE LOSS AGAINST THEATRE COLLECTIONS, HOLDING THAT THE BANK STATEMENTS PRODUCED BY THE ASSESSEE WOULD SUFFICE EVEN IN THE ABSENCE OF BOOKS OF ACCOUNT - TRIBUNAL REVERSED THE CIT(A) AND RESTORED THE DISALLOWANCE MADE BY THE ASSESSING OFFICER, HOLDING THAT THE REQUIREMENT OF MAINTENANCE OF BOOKS OF ACCOUNT UNDER RULE 9B IS MANDATORY. THE HON'BLE MADRAS HIGH COURT HELD THAT RULE 9B(5) IS CATEGORIC THAT COMPUTATION OF THE INCOME OF A FILM DISTRIBUTION COMPANY MUST BE BASED ON ITS BOOKS OF ACCOUNT, AND THAT OTHER EVIDENCE SUCH AS BANK STATEMENTS CAN, AT BEST, SUPPLEMENT THE COMPUTATION OF INCOME BUT CANNOT SUBSTITUTE THE BOOKS OF ACCOUNT IN FULL. CONSEQUENTLY, HIGH COURT HELD THAT WHERE THE ASSESSEE HAD ADMITTEDLY NOT MAINTAINED BOOKS OF ACCOUNT, THE DEDUCTION/SET-OFF OF EXPENDITURE COULD NOT BE ALLOWED MERELY ON THE BASIS OF BANK STATEMENTS, AND THE ORDER OF THE TRIBUNAL RESTORING THE DISALLOWANCE WAS UPHELD. [IN FAVOUR OF REVENUE]

RELEVANT FACTS:
A search under Section 132 of the Income Tax Act, 1961 was conducted on the appellant/assessee between 27.06.2002 and 12.08.2002. The block assessment under Section 158BC read with Section 143(3) of the Act was completed on 31.08.2004 for the block period 01.04.1996 to 27.06.2002, on the footing that the assessee had understated income during the block period. It was admitted that the assessee had neither maintained books of account nor filed regular returns of income. The Assessing Officer disallowed, in toto, certain expenditure claimed by the assessee relating to the assessee's business of film distribution, on the ground that no books of account had been maintained, applying Rule 9B(3), (4) and (5) of the Income Tax Rules, 1962.
On appeal, the Commissioner of Income Tax (Appeals) ["CIT(A)"] held that the assessee was entitled to set off the loss against theatre collections for the relevant year, relying on bank statements produced before it and holding that such statements would suffice even in the absence of books of account. Cross appeals were carried to the Income Tax Appellate Tribunal ["ITAT"/"Tribunal"] by both the assessee and the Revenue. The Tribunal allowed the Revenue's appeal in full and restored the order of the Assessing Officer, holding that the requirement of maintenance of books of account under Rule 9B is mandatory. 
On appeal before this High Court, it was held as under: 

RELEVANT PARAS:

9.	Having heard both learned counsel, we are of the considered view that the Revenue must succeed. Rule 9B, particularly sub-Rule (5) is categoric to the effect that the computation of income in order to arrive at the income earned by a film distribution company, must be based on its books of accounts.
10.	For ready reference, we extract below the provisions of Rule 9B, to the extent to which it is relevant for this matter:
‘Deduction in respect of expenditure on acquisition of distribution rights of feature films.
9B. (1) In computing the profits and gains of the business of distribution of feature films carried on by a person (the person carrying on such business hereafter in this rule referred to as film distributor), the deduction in respect of the cost of acquisition of a feature film shall be allowed in accordance with sub-rule (2) to sub-rule (4).
…………...
(5) Notwithstanding anything contained in the foregoing provisions of this rule, the deduction under this rule shall not be allowed unless-
(a) in a case where the film distributor,-
(i) has himself exhibited the feature film on a commercial basis; or
(ii) has sold the rights of exhibition of the feature film; or
(iii) has himself exhibited the feature film on a commercial basis in some areas and has sold the rights of exhibition of the feature film in respect of all or some of the remaining areas, 
the amount realised by exhibiting the film, or the amount for which the rights of exhibition have been sold, or, as the case may be, the aggregate of such amounts, is credited in the books of account maintained by him in respect of the year in which the deduction is admissible;
(b) in a case where the film distributor has transferred the rights of exhibition of the feature film on a minimum guarantee basis, the minimum amount guaranteed and the amount, if any, received or due in excess of the guaranteed amount, or where the film distributor follows cash system of accounting, the amount received towards the minimum guarantee and the amount, if any, received in excess of the guaranteed amount, are credited in the books of account maintained by him in respect of the year in which the deduction is admissible.’
11.	A reading of the above makes it clear that the computation of income of a film distribution company must be based on Rule 9B(5), where sub-clause (i), (ii) and (iii) of clause (a) are governed by the condition under clause (a) relating to the maintenance of books of accounts. Hence, in a case where the assessee has admittedly not maintained books of accounts, there is no question of proceeding on the basis of other evidences that might be available to assist in the computation of income. Such evidences can at best, supplement the computation of income but cannot substitute the book of account in full.

12.	In light of the discussion as above, the questions of law are answered in the affirmative and in favour of the Revenue. These Tax Case (Appeals) are dismissed. No costs. Connected Miscellaneous Petition is closed.”


33. [bookmark: M26]CIT, CHENNAI V. INDIAN OVERSEAS BANK (MADRAS HC) [2026: MHC:774] DATED 05.02.2026:
SECTION 271(1)(c), READ WITH SECTION 90, OF THE INCOME-TAX ACT, 1961 - PENALTY FOR CONCEALMENT OF INCOME/FURNISHING INACCURATE PARTICULARS (BONA FIDE ERRONEOUS CLAIM OF DTAA RELIEF) - ASSESSMENT YEARS 2006-07 AND 2007-08 - ASSESSEE, A NATIONALISED BANK, CLAIMED DOUBLE TAXATION RELIEF IN RESPECT OF INCOME EARNED BY ITS HONG KONG BRANCH BY INVOKING THE DTAA BETWEEN INDIA AND CHINA, ON THE BASIS THAT HONG KONG HAD BECOME PART OF THE PEOPLE’S REPUBLIC OF CHINA WITH EFFECT FROM 01.07.1997 - ASSESSING OFFICER DISALLOWED THE CLAIM HOLDING THAT SECTION 90, AS THEN WORDED, DID NOT PROVIDE FOR EXECUTION OF A DTAA WITH A ‘SPECIFIED TERRITORY’/SPECIAL ADMINISTRATIVE REGION SUCH AS HONG KONG, TILL ITS AMENDMENT WITH EFFECT FROM 01.10.2009 – ALSO DISALLOWANCE STOOD CONFIRMED IN QUANTUM PROCEEDINGS AND WAS NOT FURTHER CONTESTED BY THE ASSESSEE. ASSESSING OFFICER LEVIED PENALTY UNDER SECTION 271(1)(c) FOR CONCEALMENT, WHICH WAS DELETED BY THE COMMISSIONER (APPEALS) AND THE TRIBUNAL .
ON REVENUE’S APPEAL, THE HO’NBLE MADRAS HIGH COURT HELD THAT THE INCOME IN RESPECT OF WHICH TREATY RELIEF WAS CLAIMED HAD BEEN FULLY DISCLOSED IN THE ASSESSEE’S ACCOUNTS AND WAS NEITHER CONCEALED NOR INACCURATELY REPORTED - THE ERROR WAS A PURE ERROR OF LAW AND INTERPRETATION, BASED ON A BONA FIDE AND PLAUSIBLE UNDERSTANDING OF THE LAW AS IT STOOD PRIOR TO THE 2009 AMENDMENT INSERTING THE CONCEPT OF ‘SPECIFIED TERRITORY’ IN SECTION 90, AND THE ASSESSEE HAD, IN FACT, DESISTED FROM PURSUING THE CLAIM FURTHER ONCE THE POSITION WAS CLARIFIED BY THE AMENDMENT. THE HON’BLE COURT FURTHR HELD THAT PENALTY UNDER SECTION 271(1)(c) IS NOT ATTRACTED MERELY BECAUSE A DISALLOWANCE HAS BEEN ACCEPTED IN QUANTUM PROCEEDINGS; UNLESS THE DEPARTMENT ESTABLISHES CONCEALMENT OR FURNISHING OF INACCURATE PARTICULARS, THE PROVISION DOES NOT STAND ATTRACTED AT ALL - FOLLOWING CIT V. RELIANCE PETROPRODUCTS (P.) LTD. [322 ITR 158] HELD THAT THE LEVY OF PENALTY UNDER SECTION 271(1)(C) IS NOT AUTOMATIC, AND HAS TO BE EVALUATED ON THE FACTS AND CIRCUMSTANCES OF EVERY CASE. IN THIS CASE, THE LEVY OF PENALTY IS BASED ON A DISALLOWANCE OF A CLAIM WHICH IS A QUESTION OF LAW. THOUGH ERRONEOUS, THE ERROR IS BONAFIDE AND IS BASED ON A PLAUSIBLE UNDERSTANDING OF THE LAW AT THE RELEVANT POINT OF TIME.
THE HON’BLE MADRAS HIGH COURT FINALLY HELD THAT THE TRIBUNAL WAS RIGHT IN DELETING THE PENALTY LEVIED UNDER SECTION 271(1)(c), AND ANSWERED THE REFRAMED SUBSTANTIAL QUESTION OF LAW IN THE AFFIRMATIVE, IN FAVOUR OF THE ASSESSEE AND AGAINST THE REVENUE. 
RELEVANT PARAS: 
“11.	We have heard both learned counsel and have perused the appeal papers and other documents placed before us.
12.	In the returns of income for AYs. 2006-07 and 2007-08, the assessee had claimed double taxation relief in respect of the income earned by its branches at various foreign jurisdictions. We are, in these appeals, only concerned with the relief claimed qua the branch at Hong Kong. Hong Kong was under the control of the United Kingdom till 30.06.1997 when it was handed over to the People’s Republic of China.
13.	In light of the above position, the assessee has proceeded on the basis that taxability of transactions involving Indian entities in Hong Kong prior to 01.07.1997, would be governed by the DTAA qua India and United Kingdom, and post 01.07.1997, by the DTAA between India and China. In fact, the DTAA between India and China has been in effect on and with effect from 21.11.1994.
14.	It is true that Section 90 did not, at the relevant point in time, specifically refer to a DTAA with a SAR, as Section 90, as it stood then, provided only for the Central Government to enter into an agreement with the Government of any Country outside India for the grant of double taxation relief. The phrase ‘specified territory’ was inserted in Section 90, only on, and with effect from 01.10.2009, and hence it was only from that date that India had the option to execute a DTAA with Hong Kong. The view of the assessee in regard to the applicability of the DTAA with China was thus clearly erroneous.
15.	However, such clarity was available only on and from 01.04.2009, and having considered the matter, we are of the view that it was only the amendment in 2009 that revealed the error in the assessee’s claim and till then, it was certainly a plausible view for the assessee to have taken, invoking the protection available under the DTAA with China.
16.	The amendment inserting Section 90 providing for double taxation relief with specified territories came on 01.10.2009 and in first appeal, the CIT(A) had confirmed the order of quantum assessment on 09.09.2011. The assessee has not pursued the matter thereafter on the basis of the clarity provided by the Legislature. In our view, this would enure to the credit of the assessee in not perpetrating a claim that stood against the express language of Section 90 post amendment on 01.10.2009.
17.	The liability to penalty under Section 271(1)(c) applies in situations where the officer concerned is satisfied that any person has concealed the particulars of income or furnished inaccurate particulars of income. In the present case, it has never been the Department’s case, as seen from the record, that the assessee had either concealed or furnished inaccurate particulars of the income earned by the Hong Kong branch.
18.	In fact, the disallowance effected in the quantum assessment is fully based on the return of income filed by the assessee and the claim made thereunder. The only reason for which the disallowance had been made, was that it was not supported by the DTAA with China. This error, a pure error of law and interpretation, would not attract the penal provisions of Section 271(1)(c).
………………………………………………………………………………………………….
23.	Coming to the present case, Section 271(1)(c) is a penal provision that is premised upon the satisfaction of the officer that the assessee has either concealed or furnished inaccurate particulars of income. The pre-conditions are not satisfied in this case as the income in respect of which treaty relief had been sought, had been disclosed in its accounts. It was neither concealed, nor was it inaccurately reported.
24.	The error was purely one of interpretation and in such cases, it is the judgment in the case of Commissioner of Income Tax V. Reliance Petroproducts Pvt. Ltd. [322 ITR 158] that would be apposite. Therein, the Court has considered the disallowance of expenditure for meeting interest payments on loans. In that case too, the case of the revenue hinged on concealment and furnishing of inaccurate particulars of income, which argument was rejected on the ground that the pre-conditions under Section 271(1)(c) had not been satisfied.
25.	The judgment in Reliance Petroproducts is dated 17.03.2010 and makes specific reference to the 2008 judgment in Dharmendra Textile Processors. The discussion at paragraph 8 in Reliance Petroproducts is extracted below to illustrate the distinction made by the Court:-
"8. Therefore, it is obvious that it must be shown that the conditions under Section 271(1)(c) must exist before the penalty is imposed. There can be no dispute that everything would depend upon the Return filed because that is the only document, where the assessee can furnish the particulars of his income. When such particulars are found to be inaccurate, the liability would arise. In Dilip N. Shroff Vs. Joint Commissioner of Income Tax, Mumbai & Anr. [2007(6) SCC 329], this Court explained the terms "concealment of income" and "furnishing inaccurate particulars". The Court went on to hold therein that in order to attract the penalty under Section 271(1)(c), mens rea was necessary, as according to the Court, the word "inaccurate" signified a deliberate act or omission on behalf of the assessee. It went on to hold that Clause (iii) of Section 271(1) provided for a discretionary jurisdiction upon the Assessing Authority, inasmuch as the amount of penalty could not be less than the amount of tax sought to be evaded by reason of such concealment of particulars of income, but it may not exceed three times thereof. It was pointed out that the term "inaccurate particulars" was not defined anywhere in the Act and, therefore, it was held that furnishing of an assessment of the value of the property may not by itself be furnishing inaccurate particulars. It was further held that the assessee must be found to have failed to prove that his explanation is not only not bona fide but all the facts relating to the same and material to the computation of his income were not disclosed by him. It was then held that the explanation must be preceded by a finding as to how and in what manner, the assessee had furnished the particulars of his income. The Court ultimately went on to hold that the element of mens rea was essential. It was only on the point of mens rea that the judgment in Dilip N. Shroff Vs. Joint Commissioner of Income Tax, Mumbai & Anr. was upset. In Union of India Vs. Dharamendra Textile Processors (cited supra), after quoting from Section 271 extensively and also considering Section 271(1)(c) indicated the element of strict liability on the assessee for the concealment or for giving inaccurate particulars while filing Return, there was no necessity of mens rea. The Court went on to hold that the objective behind enactment of Section 271(1)(c) read with Explanations indicated was for providing remedy for loss of revenue and such a penalty was a civil liability and, therefore, willful concealment is not an essential ingredient for attracting civil liability as was the case in the matter of prosecution under Section 276-C of the Act. The basic reason why decision in Dilip N. Shroff Vs. Joint Commissioner of Income Tax, Mumbai & Anr. (cited supra) was overruled by this Court in Union of India Vs. Dharamendra Textile Processors (cited supra), was that according to this Court the effect and difference between Section 271(1)(c) and Section 276-C of the Act was lost sight of in case of Dilip N. Shroff Vs. Joint Commissioner of Income Tax, Mumbai & Anr. (cited supra). However, it must be pointed out that in Union of India Vs. Dharamendra Textile Processors (cited supra), no fault was found with the reasoning in the decision in Dilip N. Shroff Vs. Joint Commissioner of Income Tax, Mumbai & Anr. (cited supra), where the Court explained the meaning of the terms "conceal" and inaccurate". It was only the ultimate inference in Dilip N. Shroff Vs. Joint Commissioner of Income Tax, Mumbai & Anr. (cited supra) to the effect that mens rea was an essential ingredient for the penalty under Section 271(1)(c) that the decision in Dilip N. Shroff Vs. Joint Commissioner of Income Tax, Mumbai & Anr. (cited supra) was overruled."
26.	The levy of penalty under Section 271(1)(c) is thus not automatic, and has to be evaluated on the facts and circumstances of every case. It has also to be seen as to what the basis of the levy is. In this case, the levy of penalty is based on a disallowance of a claim which is a question of law. Though erroneous, the error is bonafide and is based on a plausible understanding of the law at the relevant point of time.
27.	There is thus no merit in the argument of the Revenue that the levy of penalty under Section 271(1)(c) would stand triggered, merely on the making of a disallowance. If that were to be so, there would be no relevance of the requirement of ‘satisfaction’ of the Assessing Officer, as penalty would become leviable on the mere act of addition or disallowance in an assessment order. The provision does not support such a conclusion.
28.	Those offences that would attract levy of penalty under Section 271(1)(c) would thus have to be circumscribed by the language and purport of that provision, and unless the Department is able to establish concealment or furnishing of inaccurate particulars, neither of which has been established in the present case, Section 271(1)(c) does not stand attracted at all.
29.	On 11.01.2016, the substantial question of law framed by the Department has been admitted and reads as follows:
‘Whether, on the facts and in the circumstances of the case, the Appellate Tribunal was right in deleting the penalty under Section 271(1)(c) when the fact remains that the assessee has made an inflated claim of double taxation relief, in the absence of Double Taxation Avoidance Agreement (DTAA) between India and Hong Kong?’.
30.	Upon hearing the parties, we are of the considered view that the question of law does not reflect the correct legal issue that arises in this case. The term ‘inflated’ connotes a claim that was consciously or deliberately enhanced, knowing that it may not be correct. The Oxford Dictionary defines ‘inflated’ in the context of prices to be higher than is acceptable or reasonable or believing or claiming that (prices) are more important or impressive than they really are.
31.	In this matter, it is nobody’s case that the claim made by the assessee was inflated. True, it may have been erroneous, in its invocation of treaty benefit, but certainly not inflated. Hence, we, with the concurrence of both assessee and revenue counsel, reframe the substantial question of law to read as follows:
‘Whether, on the facts and in the circumstances of the case, the Appellate Tribunal was right in deleting the penalty under Section 271(1)(c) when the fact remains that the assessee has made an erroneous claim of double taxation relief, in the absence of Double Taxation Avoidance Agreement (DTAA) between India and Hong Kong?’.
32.	The re-framed question of law is answered in the affirmative, in favour of the assessee and these Tax Case (Appeals) stand dismissed. No costs.”
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